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NATIONAL ORGANIZATIONS FOR THE PRO- 
TECTION OF HOLDERS OF FOREIGN BONDS* 


JAMES H. RONALD 
Of the District of Columbia Bar; Assistant Counsel, Fabricated Metal Products 
Code Authority 


The present generation is faced with the gigantic task 
of rebuilding a world economic structure which was 
wrecked by conflict between nations and a subsequent era 
of fantastic finance. Numerous readjustments of inter- 
national policy are necessary. To effect them successfully 
a high degree of codperation between nations will be 
required. Not the least of these international problems 
which affects the citizens of the United States especially, 
is that of the protection of foreign bondholders. For the 
first time in the history of the United States, the protec- 
tion of our bondholding class becomes of major impor- 
tance in our international relations. 

Doubtless relations between countries would be friend- 
lier if debtors and creditors on any particular loan were 
within the boundaries of the same country. Unfortunately 
it is not possible, however, for all parts of the world to 
develop at exactly the same pace and it inevitably follows 
that when a country reaches a certain stage of develop- 
ment and domestic rates of interest decline, that it be- 
comes more attractive to invest money in an undeveloped 

* The subject matter of this article was first prepared by the author in the 
form of an essay which was awarded the Weddell Prize at The George Wash- 


ington University in 1934. The author has revised and rewritten the material 
for publication in this article. 
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foreign state. A myriad of delicate problems in inter- 
national relations arise as soon as citizens of one country 
invest in bonds of another country, be they direct or port- 
folio investments. The problems of intervention, of rec- 
ognition, of pledged revenues, of international financial 
supervision, of concessions for economic enterprise, of 
governmental control of stock exchange listing, of gov- 
ernmental prohibition of the dealing in bonds of default- 
ing foreign countries, of foreign office “censorship” of 
proposed flotations—all may become highly inflammatory 
phases of international relations. 


THE UNITED STATES AS A CREDITOR NATION 


At the close of the 19th century citizens of the United 
States had approximately $500,000,000 invested abroad, 
principally in Canada and Latin America.’ At the same 
time approximately $3,300,000,000 of European capital 
was invested here, chiefly in railroads.” When the World 
War broke out the United States was an international 
debtor to the sum of about $5,500,000,000 and a creditor 
to the amount of about $2,500,000,000.* The war by with- 
drawing the manpower of the Continent from construc- 
tive endeavors made the United States the largest exporter 
of the decade and suddenly established a huge abnormal 
favorable balance of trade.’ During and immediately 
following the end of the war the United States had a large 
surplus of money to invest and the nations of the Con- 





1 There is also the necessity of lending money to undeveloped countries to 
enable them to buy the excess industrial production of the creditor nation. 


2 Bacon, America’s International Indebtedness (1900) 9 YaLe Review 276. 
3 [bid at 265 et seq. 


#Younc, RaLpu A., INTERNATIONAL FINANCIAL POSITION OF THE UNITED 
States (1929) 3; Cf., Fisk, H. E., Inter Atty Depts (1924) 306; Crissing- 
er, D. R., (1922) 110 Economic Worip 413; Winkler, M., (1929) 128 Comm. 
AND Fin. CHron. 2390. The financial history of the United States for the 
period from 1821-1914 is covered by Young at 17 et seq. 

5 The excess of exports over imports from 1915-1920 was $18,000,000,000. 
Lamont, Thomas W., INTERNATIONAL FINANCE AND Wortp TraApe (1928). 
12 Proc. Acap. Pot. Scr. 939. During the war period the United States shifted 
from a nominal net debtor position of $2.5 billions to a nominal net creditor 
position of $18 billions. Young, op. cit. at 48. 
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tinent with huge reconstruction budgets were forced to 
borrow by floating loans in the United States.° It would 
be supererogatory to go into the subject of the rapid rise 
of the United States as a creditor nation. Much has been 
written on it and many experts have given detailed figures 
to support their estimates of the amount of foreign in- 
vestments. The table given below shows clearly how 
rapid was our ascent into the ranks of the money lenders. 


AMERICAN INVESTMENTS ABROAD 


Year Amount 

EO ER ER NT Te $500,000,000 7 
EE 2c Sad cy cesta aa OE eae 2,020,000,000 § 
CE nee eRe REE re rt 1,902,500,000 ® 
NN stk lee ee carork Sol metas ree 8,020,000,0007° 
hye ah Wl ovens anata tnatees Slaves 10,004,000,000"? 
|, Rr a reer ee eT 13,973,000,000'” 
hn rds hun ania eta oe aioe 15,134,000,000'% 
I en rae cate ete ee 14,635,000,000"* 
FG. Ce Durer aa bGhersieiencraieee 13,952,000,000'5 
BN ao se A soc 5e aoe 13,799,000,0007° 


A period of such frenzied finance with high interest 
rates, high commissions, and disregard of economic justi- 
fication for loans was bound to have a sequel of default.” 
A summary of foreign dollar bonds in default in Novem- 
ber 1932 showed that 18 countries had defaulted as to 
interest payments on $1,584,181,729 and that 8 countries 
were in technical default in the amount of $259,060,100.*° 


6 For a survey of the rapid rise of the United States as a creditor nation 
see Swan, Joseph R., The Worlds Present and Future Demand for Capitab 
(1928). 12 Proc. Acap. Por. Scr. 801-810. 

7 Bacon, N. T. (November 1900) Yate Review 265. 

8 Speare, Charles F., (July 1909) NortH AMeErIcAN REviIEw 82. 

® Osborne, John B., (May 1912) NortH AmeErIcAN REvIEW 687. Cf., De- 
partment of Commerce Trade Information Bulletin 767 (1931) at 27. Even 
this latter estimate ($2,100,000,000) is now considered too conservative. 

10 Trade Information Bulletin 767 at 25. 

11 Jdem. 

12 Tdem. 

13 Trade Information Bulletin 761 (1931) 35. 

14 Trade Information Bulletin 803 (1932) 44. 

15 Trade Information Bulletin 814 (1933) 17. 

16 Trade Information Bulletin 819 (1934) 53. 

.- See WINKLER, M., Foreicn Bonps, An Autopsy (1933) Chapts. IV. and 

18 Institute of International Finance, Twenty-First Annual Report (1932) 
56-63. As might be expected the summary is conservative. 
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A summary as of August 31, 1934 showed defaults as to 
interest payments on bonds amounting to $2,945,872,100 
and defaults in the principal in the amount of $191,472,- 
100 making the total amount in default either as to inter- 
est or principal amount to over three billion dollars.” 

Faced with a default of such magnitude those who 
held foreign bonds were rudely awakened to a realization 
that something must be done. Protective committees for 
each issue in default had been the traditional procedure 
in this country. It could be seen that no committee with- 
out strong financial backing and quasi-official support 
could expect to cope with the situation. The only ade- 
quate solution was a central protective association which 
had at least the attentive ear of the Department of State. 
To secure the model for such a central protective associa- 
tion the bondholders of the United States looked to Eu- 
rope. 


19 INVESTMENT BANKING, Vol. V, No. 3, November 28, 1934 at 95 et seq. 
A summary shows: 


Interest Principal Total Amount 

Region in Default in Default Outstanding 
Latin America $1,520,815,900 $79,105,600 $1,923,996,700 
Europe ,282,159,300 106,716,500 2,741,432,400 
Far East 5,500,000 5,500,000 684,680,100 
North America 137,396,900 150,000 2,686,934,500 


Totals $191,472,100 $8,037,043,700 


Of the amount which is in default as to interest: 
Interest is being paid in cash and scrip or funding bonds 

(Principally Argentina and Yugo-Slavia) on— $139,634,400 
Interest is being paid in part cash on— 396,818,700 
Interest is being paid in scrip or funding bonds ( Principally 

Germany, Brazil and Colombia) on—1,011,234,800 
Funds for debt service are being deposited in local currency 

(Principally Austria and Hungary) on— 110,879,400 
No provision as to interest payments on—1,287,304,800 


The total of dollar bonds outstanding of $8,037,043,700 as opposed to the 
figure for dollar bonds of $6,032,000,000 which is contained in Trade Informa- 
tion Bulletin 819 at 53 can be explained thus: (1) The Department of Com- 
merce figures do not include several longstanding defaults such as Mexico and 
Russia, (2) The Department of Commerce figures include only the proportion 
of the issues actually sold in the United States and do not include sales abroad 
of such issues, (3) The Department of Commerce figures make allowance for 
estimated repatriation of bonds. The total of over thirteen billion dollars for 
1933 as given in the table “American Investments Abroad” includes direct 
investments as well as dollar bonds. 
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GREAT BRITAIN 


The Corporation of Foreign Bondholders of Great 
Britain, because it is the oldest and most successful of 
such organizations has served as a model for those charged 
with forming protective organizations in various other 
countries. The organizers of the American council have 
followed closely the main features of the British Corpo- 
ration. Consequently its history is of greater interest 
than the history of the protective organizations which 
exist on the Continent.” 


ORGANIZATION 


The original plan considered by British bondholders 
was that of an international organization to protect their 
interests.” When this proved unfeasible, the idea of a 
national organization was advanced. 

The cold governmental policy evidenced by the attitude 


of Lord Stanley with respect to the Venezuelan loan of 
1862 was doubtless one of the reasons for the persistent 
agitation for a central body to protect foreign bondhold- 
ers.” Conferences between those interested resulted fi- 
nally in the calling of a general meeting of holders of 
foreign bonds which was held in London on November 

1868. At this meeting Isador Gerstenberg outlined 
the plans which had been made for a council of foreign 
bondholders™ and those present, including many promi- 


20In a report to our State Department on the question of establishing a 
council of foreign bondholders made by a group of five experts on May 23, 
1932 it was stated ‘ ‘No one questions the natural step of taking the British 
‘Corporation of Foreign Bondholders’ as a general model . 


21 Jenks, L. H., THE Micration oF BritisH Capitar To 1875 (1927) 288. 


2 In the fall of 1867, a public memorial was sent to Lord Stanley, the English 
venlge Secretary, asking the government to take active measures to protest 
the action of the Venezuelan government in seizing customs receipts pledged 
to the payment of interest on a Baring Brothers loan. (1867) 25 Economist 
1267. Lord Stanley replied, “Her Majesty’s government do not feel justified 
in seeking the sanction of Parliament to adopt coercive measures which might 
involve this country in a war with the Republic of Venezuela. See JEnKs, op. 
cit. at 


23 Gerstenberg was a leading stockbroker who had been a member of several 
special protective committees dealing with defaulted Latin American loans. 
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24 


nent bankers and brokers, 
following resolutions: 


enthusiastically adopted the 


“1. That in the opinion of this meeting, the formation of a 
council for the purpose of watching over and protecting the 
interests of holders of foreign bonds is extremely necessary and 
desirable. 

“2. That with the view of giving weight to its recommenda- 
tions and a practical character to its policy, the council should 
comprise some members of those eminent houses who have 
had experience in dealing with foreign governments. 

“3. That a committee consisting of the gentlemen who have 
convened the present meeting (and others) be and hereby are 
appointed, such committee to be charged with the preparation 


9 


of a general plan, 


Gerstenberg, who was one of the prime movers of the 
proposed council in speaking on the first resolution, said 
that the proposed Council would be separate and distinct 
from any committee of foreign bondholders in existence, 
and that it would in no way encroach upon the duties of 
special committees then in existence.” 


OBJECTIONS 


In speaking at the November 1868 meeting, Gersten- 
berg named two objections which had been advanced; 
(1) that the organization might interfere with the free 
action of the loan contracting houses, and (2) that for- 
eign governments might look upon it as a menace and a 
movement hostile to them, and therefore the great finan- 
cial houses would not be likely to support it. He also 
mentioned the difficulty of financing the Council’s activi- 
° 27 
ties. 

To successfully overcome the objections named, in- 
volved convincing the financial houses that they had noth- 
ing to fear in the formation of the Council.” The Stock 
Exchange gave its support to the project but indications 

24 Tondon Post, November 12, 1868. 

25 [ondon Times, November 12, 1868. 

26 Tondon Post, November 12, 1868. 

27 London Post, November 12, 1868. 

28 It was stated at the second meeting that the chairman of the Stock Ex- 


change should be invited to be a member of the Council. London Post, Febru- 
ary 3, 1869, 
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point to the fact that the support was on condition that 
its members should be given adequate voice in formulat- 
ing the policy of the Council.* That unanimous support 
was considered highly desirable seems certain,*” and the 
personnel of the original Council shows clearly that the 
support of the large banking houses was earnestly de- 
sired.” 

On February 2, 1869, a meeting of foreign bondholders 
was held to hear the organization committee’s report. 
Gerstenberg explained that the objects of the Council 
would not be confined to watching the interests of the 
holders of bonds already issued. He reiterated what he 
had said at the first meeting, three months before, that 
the Council would also look to the nature of future loans 
with a view of ascertaining whether the agreement was 
free from inaccuracies, contradictory clauses and ambigu- 
ous expressions.” 

After a lengthy meeting the permanent organization 
was formed to take steps which might be considered nec- 
essary to obtain a charter. 


FORMATIVE YEARS 


The early activities of the new organization are briefly 
recounted in the 1872 Report as follows: 


29 Francis Levien, secretary of the Committee for General Purposes of the 
London Stock Exchange wrote on November 12, that “in their (the Commit- 
tee’s) opinion, the proposed council, if properly organized and supported by 
influential capitalists, is calculated to be of very great advantage to the interests 
of the holders of foreign bonds.” London Times, November 14, 1868. 

30 Gerstenberg wrote shortly after the first meeting, “the cause of the council 
has met with almost unanimous support, only some of the loan contracting 
houses seem to fear that it might interfere with them, and look upon it as a kind 
of supervision over their operations. That idea is far from the intentions of 
the originators of this movement. . . . Their (loan contractor) cooperation 
with and participation in the council is most urgently desired on all hands in 
order that the laws might be framed in the common interest and by common 
consent, and therefore be universally observed and respected.” London Times, 
November 14, 1868. 

31 The personnel of the original council included a Scotch viscount, two 
generals, an admiral, an alderman and a few private gentlemen but the majority 
of its members were members of private or merchant banking firms or of 
brokerage houses. JeNKs, L. H., THe Micration oF BritisH CAPITAL TO 
1875 (1927) 289. Nine of the twenty-nine members of the original Council 
were members of Parliament. 

32 Tondon Post, Feb. 3, 1869; London Times, Nov. 17, 1868. 
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“It was proposed to incorporate the Association of Foreign 
Bondholders under limited liability by Royal Charter 
petition was presented to Her Majesty, and referred to the Privy 
Council, but although several ministers were in favor of grant- 
ing it, the Cabinet decided against it, being unwilling to establish 
a precedent. It was then contemplated to apply for incorporation 
by Act of Parliament, but as Acts for Associations of this de- 
scription do not generally confer limited liability, that measure 
was abandoned.” ** 


It was finally resolved to register under the Companies 
Acts of 1862 and 1867 which empowered the Board of 
Trade to grant a license to Associations formed not for 
the purposes of trade or profit but for a public object. 
After some period of negotiation on August 1, 1873, the 
President of the Board of Trade granted the license.” 


FINANCES 


The problem of finances was a perplexing one. The 
committee report made in 1869 suggested the organization 
could be financed: 

(a) from fees for services rendered to bondholders, 
special committees, loan contractors, and foreign govern- 
ments, supplemented perhaps by annual membership sub- 
scriptions entitling subscribers to copies of the Council’s 
publications; or 

(b) by raising a permanent fund large enough to yield 
an income sufficient to cover the running expenses of the 
Council.* 

Other schemes were advanced at the Assembly to which 
the committee report was presented.” 

For the years from 1869 to 1872 the Council was sus- 
tained by fees and donations.” Later it appeared that 


88 Report of the Council of Foreign Bondholders for 1872, at 9. 

34 Tt seems probable that the financial panic of 1873 welded the group into a 
desire for action after more than four years of temporary organization. 

35 Wynne and Borchard, Foreign Bondholders Protective Organizations, 
(1933) 43 Yate L. J. 285. 

36 One suggestion was to obtain the consent of all classes of holders of for- 
eign bonds to contribute once only one penny per pound of coupon payable 
on their holdings. A second suggestion was to set aside a portion of the com- 
missions usually awarded to special committees when claims were settled. Lon- 
don Post, February 3, 1869. 

37 a is the plan for the first three years of existence of the American 
council. 
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the best plan was that of permanent membership. It was 
planned to ask 1,000 members to buy a 100 pound bond 
which was to yield 5% interest until it was repaid. Even 
after repayment the members were to retain their voice 
in the affairs of the Association. Although the full total 
of 100,000 pounds was not obtained, over 60,000 pounds 
was paid into the association under this plan. At the time 
when the license was granted by the Board of Trade in 
1873 there were 580 members.” 

The memorandum of association of the 1873 corpora- 
tion provided that members of the corporation should be 
of three classes: * 

1. Permanent members whose qualification was the 
payment of 100 pounds. 


2. Life members who were to pay 20 pounds. 
3. Subscribing members who were to pay 2 pounds 2 
shillings per year. 
MISTAKE IN FINANCING 


Under the license from the Board of Trade the guaran- 
tors and others, who for the general interest advanced 
100 pounds each for the purchase of the premises and 
the constitution of the common fund, acquired a position 
of perpetual members, with the right of transfer to their 
nominees.*° 

This right to transfer gave speculators a chance to buy 
up voting rights and although the original sums loaned 
by the members were completely repaid in twelve years 
there were still 580 votes as to what should be done by 
the Association. Fees had swelled the fund to about 100,- 
000 pounds in 1896 and the Council began to fear a pro- 


38 Some subscribers withdrew when it became apparent that any prospect of 
profit promised by the circular issued by the Council in 1872 would be impos- 
sible under the new Board of Trade license. See INvEstors Review, January 
28, 1898 at 119. 


39 Nothing was done to carry out these provisions. There were only five life 
members and no subscribing members. Preamble to Corporation of Foreign 
Bondholders Act 61 and 62 Vict. ch. cxlix (1898). 


40 London Times, August 7, 1873. 
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posal to vote dividends which seemed to have the support 
of many members of the stock exchange.“ In 1893 a 
motion was made to reject the report of the preceding 
year on the ground it made no reference to the claims 
of certificate holders on the corporate fund.” At the 1894 
annual meeting a long discussion took place on this same 
question despite the fact that legal opinion held the vot- 
ing of dividends to be impossible under the Board of 
Trade license. The fight was bitterly waged and in 1897 
the Council saw some definite action must be taken.** It 
was feared that the overseas prestige of the Corporation 
would be greatly curtailed if it were turned into a money 
making institution.* 


RECONSTITUTION 


During this same time criticism of the Corporation’s 
policy and personnel was becoming more prevalent.” 
Therefore a bill was drafted to reconstitute the Corpora- 
tion by Act of Parliament, 


“to secure that the Corporation should in the future more di- 
rectly and exclusively represent the interests of the holders of 
foreign and other public securities and that the application of 


#1 In 1891 a circular was issued by several members of the Corporation which 
stated that, “There need be no difficulty in turning our corporation into a com- 
pany, and a satisfactory yearly dividend may be confidently hoped for.” London 
Times, December 10, 1897. 

42 .ondon Times, April 11, 1893. 


43 It was alleged that those managing the campaign to keep the fund intact 
bought up 70 certificates during 1897 in preparation for the action which they 
planned. London Times, December 10, 1897. 

44] ondon Times, April 11, 1893. 


45 “The principle charge which has been made against it is that it has shown 
too much leniency in its dealings with foreign Governments, . . 

“In the first place ...a powerful influence is exercised upon bondholders 
by the issuing houses, who find it practically impossible to do fresh business 
with the debtors while the default lasts, and who are, therefore, naturally anx- 
ious that some sort of a settlement should be arrived at, more especially as 
settlements of the kind yield substantial pickings in the way of commissions, 
are frequently followed by new loans; and. . . in cases of default the bonds 
fall . . . in price, and are then picked up by speculators who are prepared to 
vote for any proposition however inequitable, that would enable them to realize 
at a profit . . . The Council is said to have largely become a mere co-optive 
body, composed, no doubt, of men of high standing and integrity . . . but it is 
complained that many of the members of the Council have no especial knowl- 
edge of business at all, or, at any rate, of the particular business that the Coun- 
cil has to transact.” (1897) 55 Economist 1624. See also Investors REvIEw, 
March 11, 1890 at 349. 
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the accumulated funds and property of the Corporation to the 
public objects for which it was constituted should be further 
safeguarded and the possibility of the voluntary winding-up of 
the Corporation and the distribution of its surplus funds among 
its members prevented.” *° 
This bill was presented to a meeting of the corporation 
on November 18, 1897, and was approved after a stormy 
session.” 


The opposition to the bill was violent and seemed to 
be led by members of the Stock Exchange. Petitions were 
circulated, money was solicited to oppose the bill and edi- 
torials were written denouncing it as striking at the very 
root of right, property and common sense.** Parliament, 
however, took the far sighted view which the Council 
espoused and passed the bill on July 25, 1898. 





46 Preamble to Corporation of Foreign Bondholders Act, 61 & 62 Vict. ch. 
cxlix (1898). 


47 Many members were vehement in their denunciation of the Council for 
giving only a week’s notice of the meeting. A majority of those present favored 
adjournment for a month and voted against approving the bill by a 45 to 28 
count. However, the advocates of the bill were prepared and when a final vote 
was taken they presented 184 proxies and passed the resolution approving the bill 
202-53. London Times, November 19, 1897. Three weeks later the Council 
called another meeting to ratify the action taken on November 18. The vote 
at that time was 216-127 in favor of the bill. London Times, December 10, 1897. 

48 Investors Review, March 4, 1898 at 314; 41 Statist 337 (1898); INn- 
vestors Review, January 28, 1898 at 119. 

49 Corporation of Foreign Bondholders Act 61 & 62 Vict. ch. cxlix (1898). 
The objects and scope of the new Corporation as outlined in Section 4 of the 
Act were, stated briefly, as follows: 

To watch over and protect the rights and interests of holders of public securi- 
ties wherever issued but especially . . . (those) . . . issued in the United 
Kingdom. 

To collect and preserve documents, statistics, reports and information of all 
kinds in respect of public securities and publish, circulate and render available 
the same in a readily accessible form. 

To protect rights of holders either on default or on breach of obligation and 
to obtain legal assistance if expedient. 

To negotiate resumption of payments or rearrange terms; to represent the 
holders, to invite deposit and undertake custody of such securities. 

To carry out conversion and exchange of securities under any arrangement. 

To superintend or take part in collection of revenues appropriated to service 
of securities. 

To convene meetings to concert with holders as to requisite measures and to 
appoint committees to act on their behalf. 

To organize missions to any part of the world and to provide for expenses. 

To act in the name or on behalf of the holders. 

To attempt to secure adoption of clear and simple forms of public securities 
and just and sound principles in terms thereof. 

To support measures to maintain public credit and to work for favorable 
legislation for bondholders. 
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THE PRESENT COUNCIL 


By the Act the management of the Corporation was 
vested in a council consisting of twenty-one members, 
(with power to increase to not exceeding thirty)*° seven 
of whom were to retire each year. Two of the seven were 
to be appointed by the Central Association of Bankers 
of London;* two by the London Chamber of Com- 
merce; °** and three by the Council itself.** All members 
are eligible to reélection and generally are reélected. 
Any member must declare his interest in any transaction 
of the Corporation or he is declared to have vacated his 
office.”* He may also be removed for nonattendance dur- 
ing any six months period or by three-fourths vote of 
the Council.** The Act provides that the Council may 
pay the President and Vice President together, 1,500 
pounds a year and not to exceed 100 pounds a year to a 
Council member.” Quarterly meetings of the Corpora- 
tion were provided for in the regulations. 

The sum of 2,000 pounds was to be set aside yearly to 


buy up certificates. In selling the certificate, the holder 
surrendered only his already terminated right to vote 
for members of the Council.” 


The Council may appoint and remove committees of 
or to represent holders of public securities, may deter- 


To assist or lend money to similar associations. 

To retain and pay agents. 

To invest and reinvest its funds. 

To borrow and raise money for any of its purposes and objects. 

50 Act Sec. 6. (1) Extraordinary or additional members may be appointed 
under Sec. 6. (7). 

51 Act Sec. 6 (2) (a) Now the British Bankers Association. 

52 Act Sec. 6 (2) (b). 

53 These members must be bona fide holders of foreign bonds to the nominal 
amount of 5,000 pounds according to Sec. 6 (2) (c). 

54 Act Sec. 6 (7) (1) (c). 

55 Act Sec. 6 (7) (1) (e) (f). 

56 The President receives 1,000 pounds and the Vice-President half that 
sum as an annual salary, while the members receive small fees for each meet- 
ing attended. Act Sec. 8 (2). 

57 The last certificate was cancelled in May, 1919. Report of Corporation of 
Foreign Bondholders for 1919 at 36. 
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mine and regulate their functions and procedure” and 
the president and vice president of the Council act as 
chairman and vice chairman of the committees thus 
formed. 

One of the Corporations most valuable services is that 
of keeping elaborate records regarding the economic and 
financial condition of the various States with whose debts 
it is called upon to deal.” 

The Council may, and sometimes does, act on its own 
initiative but generally it acts through various bondhold- 
er’s committees.” In the case of the default of a foreign 
State the practice of the Council is, upon being asked 
to intervene by those interested, to convene a meeting 
of bondholders and to suggest that a Committee to take 
charge of the particular interests affected, should be ap- 
pointed by the meeting or in rare instances by the Council 
itself. 

The Council reserves entire freedom of action but as 
a matter of practice is always in accord with the Com- 
mittee’s recommendations, probably because the recom- 
mendations are generally formulated or at least greatly 
influenced by members of the Council. 

The Council provides the Committee with office space 
and supplies it with skilled assistance, and, in addition 
advances such sums of money as it considers desirable 
in order to defray the necessary expenses connected with 
the negotiations. Apart from the outlays involved in 
such negotiations and litigation, the ordinary expenditure 
of the Corporation averages about 12,000 pounds a year.” 





58 Act, Paragraph II, Sec. 11 of the First Schedule. It was this sweeping 
power which provoked strong protest from those who were afraid bondholders 
might not be allowed “to defend their own rights.” 41 Statist 337 (1898). 
The Council, as a matter of practice generally consults large holders of the 
particular issue before naming the committee. 

59In this work it is aided greatly by the Foreign Office. 

69 In 1872 the committees varied in size from the Mexican Deierred Com- 
mittee of four to the Spanish Committee of sixty-seven. Sixty years later 
the largest committee had thirteen members and the average committee was 
composed of about eight members. See Reports of the Corporation of Foreign 
Bondholders for 1872 and 1932. 

61 This is the same figure that the new American Council estimated it would 
need for actual office expenditures. 

2 
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The members of the bondholder’s committees affliated 
with the Council act gratuitously but if a settlement is 
reached, the Council are authorized to pay the members 
of the Committees concerned in such settlement a mod- 
erate fee for each attendance. In most cases the expenses 
of negotiation have been borne by the governments con- 
cerned, and no charge has fallen on the bondholders.” 


RELATION TO GOVERNMENT 


From the inception of the British Corporation of For- 
eign Bondholders it has enjoyed the sympathetic though 
not aggressive support of the British Foreign Office. 

At the organization meeting in 1868, Gerstenberg 
elicited cheers by stating that “the government of France 
had interfered to enforce the payment of a debt due from 
the government of Tunis, and that the rights of English 
bondholders should be protected by the government of 
their own country.” 

Chairman G. J. Goschen, on closing the meeting firmly 
rebuked Gerstenberg in warning that if it were to go 
forth that the latter’s statement as to seizure of property 
was the opinion of the meeting the effect would be to 
damage the interests of the bondholders, and to impede 
the action of the Council. He continued by saying that 
a high rate of interest involved certain risks and that it 
would be very unwise for them to enable adversaries to 
declare that they had initiated the policy of calling upon 
their Government to bring such action to bear on foreign 
governments as would secure the payments of foreign 
loans. “The English Government must not bark unless 
it intends to bite » 8 At the same meeting, H. B. 
Sheriden, a member of Parliament and prominent bond- 
holder, “considered that the time had come when Parlia- 
ment should cease to be listless respecting the claims of 


62 The procedure of the Corporation as sketched above is recounted each 
year as a preface to the Corporation’s annual report. 


63 Tondon Daily News, November 12, 1868. 
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the foreign bondholders, and insist that the government 
of the day should take measures with reference to them.” 

Goschen replied to him saying, “It is unwise for this 
meeting to initiate a policy that they should bring to bear 
such an influence on the Government as to make it inter- 
fere. If in any selfish panic they are led away to embroil 
the Government of any great Country in the task of en- 
forcing their claims, it would have been a thousand times 
better for the commerce of the world that they had never 
formed such an Association at all. Let them consider 
that their true aim is to bring the power of an informed 
public opinion, and that only, to bear on dishonest and 
defaulting Governments.” “ 

The clear, level headed view enunciated by Goschen at 
the first meeting is reflected in the Corporation’s 1873 
report which states that “the interests of the bondholders 
are generally antagonistic to any measures which can 


place Her Majesty’s Government in simple antagonism 
to that of another country, or may cause hostile interpo- 
sition which must come home in disturbance of our own 
commerce, besides the creation of dangerous complica- 


9) 65 


tions. For this reason applications to the government 
for aid were made at rare intervals. 

In later years when competition for loans became more 
keen there was a closer relation between the government 
and the Corporation but relations even then were not fre- 
quent.” From the earliest report to the latest it is clear 
that the diplomatic agents of Great Britain acted on be- 
half of the bondholders in their respective countries and 
thereby rendered invaluable service which no organiza- 
tion without quasi-official standing could have com- 
manded. It is also probable that private conferences have 
been rather frequent between representatives of the For- 
eign Office and the Corporation in the last two decades 


64 (1868) 26 Economist 1301. 
65 Report of the Council of the Corporation of Foreign Bondholders for 1873. 
66 Fets, HERBERT, EUROPE; THE Wor p’s BANKER 1870-1914 (1930) 116. 
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whenever there has been the slightest possibility of politi- 
cal repercussions from any proposed action on the part 
of the Corporation.” 

BELGIUM 


A general assembly of Belgian holders of foreign bonds 
was held in Antwerp on June 7, 1898 to organize the 
Association pour la defense des Detenteurs de Fonds Pub- 
lics.° The Association is a nonprofit making organization 
governed by a central committee composed of (1) two 
presidents and nine members, all chosen by the general 
assembly from the members of the association; (2) the 
presidents of each of the special committees created; (3) 
a delegate named by each of the special committees dur- 
ing the times these committees are functioning and (4) 
delegates chosen from among the members of the associa- 
tion appointed by the Commissioner of the Antwerp Stock 
Exchange and other Belgian cities and by the Chambre 
syndicale et arbitrale des changes et fonds publics d’An- 
vers. The members of this central committee are chosen 
for three years and are eligible for reélection.” A Board 
of Directors consisting of ten members is composed of 
two presidents, vice-presidents and secretaries, the treas- 
urer, two members and the Director. 


When the central committee considers that a special 
committee would be useful to protect the interests of the 
holders of certain issues it appoints at least two of its 
members to convene those interested in public assembly. 


67 For example on January 13, 1913 Secretary of State Knox wrote to the 
American Charge d’Affairs at London, “The American bankers have been 
advised by Cooper that the Council of Foreign Bondholders cannot consider 
any proposal unless submitted and approved by the British Foreign Office.” 
Foreign Relations of the United States 1913 at 562. 

68 At that time statuts were adopted to guide the new Association. These 
statuts were modified in a similar general assembly of April 25, 1903. Under 
Article 1 of the Statuts the Association was to protect only the holders of public 
securities. Nevertheless, under Article 18 which was added in 1903, a separate 
procedure for naming a special committee to protect interests in a societe com- 
merciale is provided. 

69 In 1933 the officers included two presidents, five vice-presidents, a treasurer, 
two secretaries and a director. The latter is a full time official in charge of 
the staff. There were thirty-one members of the Central Committee in 1933. 
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Each holder of a bond of nominal value is entitled to a 
voice in any such general assembly. The assembly de- 
cides on whether a special committee should be formed 
and if it so decides, it proceeds to name the personnel.” 
The maximum number of members on the committee is 
eight, of which two are appointed by the central com- 
mittee. In the case of special committees for the protec- 
tion of interests in foreign corporations the central 
committee has the power to name them directly, provid- 
ing the assent of twenty bondholders, who are possessed 
of a sufficient interest is first obtained, and provided cer- 
tain conditions set forth in the statuts are met. 

The special committees thus created are entirely free 
in their action but all arrangements negotiated must be 
approved by the central committee. Each special com- 
mittee has the right to ask the assistance of un conseil 
juridique designated by the central committee." The Ant- 
werp Association differs from the British Corporation 
in that it gives a more important place to the individual- 
ity and the spirit of initiative of the various groups of 
bondholders.” The Association is really a federation of 
committees constituted for each bond in default. It cen- 
tralizes the work of these committees and gives them a 
general direction which takes away none of the individual 
initiative of their- members.” 

The Association is financed by fees obtained in return 
for negotiating arrangements with defaulting states or 
corporations, by annual membership fees, the amount 
of which is determined each year by the yearly general 
assembly, and also by voluntary gifts. 


7°In 1900 there were nine special committees. In 1933 the 35th annual rap- 
port listed thirteen special committees. 


71 Colinet, C. J., L’Organisation Professionnelle des Bourses de Valeurs 
Mobilieres en Belgique (1913) 151. 

72 (1899) 20 Revue Por. Et Party. 249. 

73 Colinet, op. cit. at 151. 

74 Active members and associate members pay an annual fee set by the gen- 
eral assembly of not less than ten nor more than five hundred francs. Banks 
are subscribing members and they pay an annual fee set by the Committee of 
not less than one hundred nor more than one thousand francs. 
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The rules of the Association provide that all the func- 
tions of the body are to be gratuitous. By specific pro- 
vision the Association is forbidden to participate in the 
political affairs of the country.” During the past few 
years the organization has published several valuable 
legal studies on subjects pertaining to the rights of for- 
eign bondholders. 

FRANCE 


Agitation for an organization to protect French bond- 
holders was in evidence at about the same time the Brit- 
ish Corporation was founded but private initiative was 
lacking. In the years following 1893 the situation of bond- 
holders became more and more alarming as country after 
country defaulted. Still private initiative was slow to 
act preferring to urge the Paris Stock Exchange to 
take steps on behalf of the bondholders.’ Evidently the 
Stock Exchange was seriously considering the situation 
in 1897 * but it had made no public decision in the matter 
when in the late months of 1898 the French minister of 
finances charged it with the responsibility of constituting 
an association to protect the interests of the French hold- 
ers of foreign bonds. 

The facts surrounding the operations of the Association 
Nationale des Porteurs Francais de Valeurs Etrangeres 
from 1898 to 1919 will be covered briefly, for in the latter 
year the organization greatly changed its modus operandi. 

The 1898 Association by its statuts was to represent 
French bondholders and protect French capital placed 
in foreign lands and for these purposes to found a library 


75 Statuts (as revised) Article 9. 


76 It had been a question for several years whether an institution analogue a 
celle fonctionnant en Angleterre should not be created. Lewandowski, M. 
Protection des Capitaux Empruntes en France par les Etats Etrangeres ou les 
Societes (1896) 215. 

77 Labrousse, M., Revue Pol et Parl (1896) Tome 4, 132. 


78 On November 18, 1897 a representative of the French Stock Exchange 
called to inspect the operation and organization of the British Corporation, 
with a view to introducing a similar institution in France. London Times, 
November 19, 1897. 
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to contain information concerning foreign bonds, to carry 
on correspondence, to publish reports, to convoke assem- 
blies of bondholders and arrange to take measures to pro- 
tect their rights, to constitute or arrange for the constitu- 
tion of all needed protective committees, to address 
protests to public authorities, to provoke the intervention 
and solicit the support of the French government, and to 
work with organizations similar to the Association exist- 
ing in other countries.” 

The Association was composed of (1) membres as- 
socies, the number of whom was fixed by the assembly 
each year.” They paid an annual fee of 4,000 francs and 
might remain members for five years; (2) membres ad- 
herents whose number was unlimited. This group was 
to pay an initial fee not to exceed 500 francs,” and an 
annual fee of 12 francs.** A third group consisted of 
membres donateurs. The Association also received fees 
from successful negotiations of its committee and a sub- 
vention from the state under the law of July 2, 1901." 

In control of the Association was a Conseil General of 
from nine to fifteen members chosen by the majority of 
the members of the Association. It named the director 
and shaped the policy of the Comite de Direction which 
was the administrative body. This committee was com- 
posed of four members including the vice president of 
the Conseil, the director and two others selected by the 
Conseil from the members of the Association. The mem- 
bers of this committee must meet at least once a month 
under the statuts. Their term of office was for five years. 
They represented the association, convoked assemblies of 





79 A very similar list of purposes was included in the statuts which are now 
in force. 


80 The number was originally limited to twenty-five. 


81 The actual fee was set at 100 francs. Association Nationale Rapport An- 
nuel 1899-1900 at 3. 


82 The fee was only two francs if no publications were desired. Ibid. 


83 Guillaume, L., L’Epargne Francaise ct les Valeurs Mobilieres Etrangeres 
(1907) 198. 
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bondholders, formed committees and named the person- 
nel.“ 

By the time the Association changed its name to L’Of- 
fice Nationale des Valeurs Mobilieres and broadened its 
functions on June 6, 1913, it had added four lawyers as 
legal counsel, an engineer as technical counsel, and a 
secretary general to its staff. During the war the business 
of protecting bonds was not as important as protecting 
territory and for this reason little progress was made by 
the office. In the first year after the war, however, the 
correspondence of the office quintupled. 

In 1919 the organization was recognized by the French 
government as a public organization and an official decree 
was promulgated making it a public utility. The name 
of the organization was changed on September 24, 1919, 
the date of the decree, to Association Nationale des Por- 
teurs Francais de Valeurs Mobilieres. This act of the 
French government gave the Association a great amount 
of prestige for it was regarded as proof that the French 
government would stand behind it in all its requests.” 

The statuts under which the present Association™ op- 
erates provide that it is to protect the holders of domestic 
as well as foreign securities. 

The Association is composed of (1) a founding mem- 
ber, the Paris Stock Exchange, which under the statuts 
is to pay an annual fee of 150,000 francs. (2) Subscrib- 
ing members who pay an annual fee of 1,000 francs and 
(3) associate members who pay a minimum yearly fee 


84 For a more detailed account of the organization of the early Association 
see Guillaume, op. cit. 191-201; Wuarin, A., Emprunts D’Etats (1907) 256- 
258. For an account of its procedure see Lacombe, E., Association Nationale, 
Rapport Annuel 1899-1900 at 47. 

*5 The early Association also held a favored place in relation to the Foreign 
Minister. The [President of the Association, M. Marchart in speaking to a 
general assembly cf bondholders in June, 1900 stated that the Association was 
not an official institution but was entirely independent. However, he continued 
by saying that the Association receives the very precious and exclusive support 
of the government. Association Nationale Rapport Annuel 1899-1900 at 4. 

86 Printed in the Association’s Annuaire for 1915-1920 at 8 et seq. 

87 Statuts, Article 3. 





PROTECTION OF HOLDERS OF FOREIGN BONDS 431 


of 20 francs.** All applicants must be presented for mem- 
bership by two members of the Association and accepted 
by the Conseil d’administration. 

The affairs of the organization are administered by a 
Council of nine members chosen by secret ballot by the 
general assembly.** The members are eligible for reélec- 
tion when their six-year term expires.” 

A Comite de Direction composed of a director, two 
assistant directors and an administrative secretary are 
named by the Council from outside the Association.” 
This committee has the same duties as did the earlier 
committee of the same name and in addition it is specif- 
ically responsible for editing all publications and classify- 
ing all books and documents of the Association. The 
members of this committee are admitted to the general 
assembly and to council meetings but have no vote. 

The statuts do not provide for the Advisory Council 
which was organized to assist the Conseil d’ administra- 
tion. This Comite Consultatif et de Contentieux is purely 
advisory in character and was in the year of its organiza- 
tion composed of a president and eighteen members. 

Special Committees of defense are chosen by the bond- 
holders from among themselves. In early years general 
assemblies of the bondholders were called *’ but today 
general meetings of bondholders are seldom if ever 
called.” 

The Association negotiates in the name of its members 
and bring suits in their name. When diplomatic action 





88 The Association pays a greater part of its expenditures from money re- 
ceived from the defaulting states with whom it negotiates arrangements but it 
does depend on these annual subscriptions to some extent. Of course, the Stock 
Exchange is the greatest source of revenue in this particular. 

8° The reports of the last few years show that only eight members are on 
the Council. In the first year of the Council’s existence there were only seven 
members. Statuts, Article 5. 

90 Statuts, (1919) Article 5. 

91 Statuts, (1919) Article 8. 


92 Fight general assemblies of bondholders were held during the first year 
of the existence of the Association Nationale. Rapport Annuel 1899-1900 at 19. 


93 Wynne and Borchard, Foreign Bondholders Protective Organizations 
(1933) 43 Yare L. J. at 294. 
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is taken, it serves in a consultant capacity aiding with 
documentation and legal counsel. Legal and technical 
aid is also furnished to all protective committees and ac- 
cess to the archives of the Association is given. 

The work of the Association is not above criticism. It 
has at frequent intervals been accused of being unduly 
pessimistic in its reports as to the condition of foreign 
investments with the alleged purpose of inducing bond- 
holders to accept extremely low settlements: In earlier 
years it was charged with allowing its policy to be guided 
by the political views of the government whom it could 
not afford to offend.” It has, however, retained its favored 
position and no rival organizations have been able to 
gain a foothold in France, due probably to lack of the 
essential prerequisite of quasi-official standing.” 


SWITZERLAND 


The Swiss Association of Bankers was organized on 
November 16, 1912 in Basle with 161 charter members.” 
The Association was to take a position on all legislation 
affecting members and to work for uniform banking prac- 
tices according to plans formulated at the organization 
meeting.” Until 1915 or 1916 the protection of foreign 
bondholders in Switzerland was exclusively in the hands 
of the issuing banks and the Association as such took no 
part in this work. The issuing banks codperated generally 
with Committees of Defense in London, Paris, Brussels 
or in New York.” 

In 1916 the advisability of a central protective associa- 
tion began to be considered seriously and in the early 





94 Department of Commerce, French Experience with Defaulted Foreign 
Bonds (1929) TrapE INFORMATION BULLETIN 656, 3. 


95 See (1900) 26 Revue Pol. et Parl 5 et seq. 

96 A few years ago several independent protective associations were founded 
in France but most of them disappeared rapidly. Department of Commerce, 
TRADE INFORMATION BULLETIN 656 (1929) at 3. In some cases there was a dis- 
closure of irregularities on the part of their organizers. 

987 The 1930 Report stated there were 313 members at the end of 1930. 

98 Bankverein Suisse, Bulletin Mensuel No. 11 (1912) 2. 

99 Societe de Banque Suisse, Bulletin Mensuel No. 4 (1919) 56. 
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part of 1919 the Association created an Organization pour 
la representation des interets financiers sutsses a 
L’Etranger.*” This organization functions under the con- 
trol of the Council of the Association and delegates work 
to special committees." Nonmembers of the Association 
are invited to send delegates to sit with these committees. 

In the report of the annual meeting for 1925, just six 
years after the protective organization was created, it 
was said that the organization enjoys “un role important 
dans l’activite de l’ Association.” *” 

The personnel of the special committees is made up 
entirely of bankers. Due to the fact that most of the Swiss 
financing has been done as part of an international syn- 
dicate these committees, as a general rule, codperate close- 
ly with the protective associations of other countries and 
rarely deal with debtor nations as a separate unit. 


GERMANY 


At the time when the French and Belgian associations 
were organized there was a great deal of agitation in 
the German press for a central protective association.’” 
At that time the issuing banks felt strongly that it was 
their individual duty to protect their clients. Sometimes 
alone and sometimes in concert with other banks or trust 
companies involved they formed special committees dur- 
ing the period from 1900-1914. After 1914 and especially 
after the Armistice of 1918 the Government took things 
in its own hand. In 1916 an inventory of all foreign bonds 
held by German nationals and persons domiciled in Ger- 
many was begun. A special office called Geschaftstelle 


100 [bid at 57. 

101 In May, 1919, four special committees had been created to protect interests 
in Austria and Hungary, South America, the Balkan countries, and Mexico, 
the latter committee having been organized two years previously. Since then, 
committees for France, Germany and Italy have been added. The Organization 
also adhered to the Russian committee founded in 1918 with the aid of the 
Swiss Departement Politique and was represented on it by two members. 

102 Societe de Banque Suisse, Bulletins Mensuel (1925) 313. 


103 Morganstern, Eine deutsche Schutsvereinigung von Besitzern fremder 
Werthpapiere (1899) 27. 
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fur Auslandsforderungen was created for that purpose.’™ 
For several years after the World War, Germany was 
much more interested in borrowing than in pressing the 
rights of foreign bondholders. The need for a protective 
organization, however, soon became apparent and in 1926, 
the Central Association of German Banks and Bankers 
established a committee to protect the interests of German 
holders of foreign bonds. Following this, on February 
24, 1927, the regulations of the Staendige Kommission 
zur Waehrung der Interessen Deutscher Besitzer Aus- 
laendischer Wertpapiere was formally established when 
its regulations were approved by the Board of Directors 
of the Central Association.’ 

The Chambers of Industry and Commerce at Berlin 
and at Frankfort-on-the-Main and the Committee of the 
Securities Exchange at Hamburg representing the respec- 
tive stock exchanges were the founding associations. 
These bodies were of the opinion that the protection of 
the interests of German holders of public securities 
against the issuing parties was primarily the task of the 
German banks and banking firms which participated in 
the emission, and for this reason they considered the ac- 
tivities of the Commission chiefly as supplementary. 

The Commission, under its regulations, is authorized 
to empower the issuing firm, when negotiating with debt- 
ors, to act in its name and if the issuing firm consents it 
may participate directly in such negotiations. 

Those protective associations already formed with the 
cooperation of the issuing houses were recognized. It 
was desired that special associations formed in the future 
should be organized with the codperation of the Com- 
mission and the issuing firm. —The Commission reserved 
the right to examine and to publish openly the result of 
its examination of the right and qualifications of protec- 


104 Societe de Banque Suisse, Bulletin Mensuel No. 4 (1919) 56. 
105 A translation of these regulations may be found in “Protection of Foreign 


Bondholders” Department of Commerce, Finance and Investment Division, 
Special Circular 359 (1931) at 3 et seq. 
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tive associations otherwise organized." Where there is 
a necessity for protection but there is no party willing 
or suitable to take over the protection, the Commission 
itself establishes a special protective association. 

The three founding corporations appoint two repre- 
sentatives each to the Commission.’ This number may 
be enlarged by co-option. 

The Commission appoints subcommittees for separate 
countries and, when it is necessary, for different bond 
issues from the same country without being limited to its 
own members. The participating issuing houses must be 
represented adequately on these subcommittees.’ 

A manager handles the administrative work of the 
Commission and the formation of the sub-committees. 

The Commission has two sources of revenue: (1) Con- 
tributions from the founding corporations and the pro- 
fessional associations entitled to submit motions, and (2) 
fees which are levied on the holders of bonds on whose 
behalf the Commission has incurred expense in its activi- 
ties. 

Until Germany can settle her own defaults on bonds 
held by foreign investors the activity of the Commission 
will of necessity be strictly limited. If Germany does 
again become a creditor nation it is probable that the 
Commission will have strong government support for 
Germany has always had an aggressive foreign policy in 
connection with both the initiation and protection of in- 
vestments of its citizens in foreign lands. 


NETHERLANDS AND ITALY 


The protective organization of the Netherlands, 
Vereeniging voor den Effectenhandel is merely a commit- 
tee of the Amsterdam Stock Exchange. 


106 Regulations, Article 2c. 

107 Regulations, Article 4. The original composition of the Commission was 
the same as that of the committee established by the Central Association ac- 
cording to the decision of December 16, 1926, and those parties authorized at 
that time to introduce motions retained the same rights in the Commission. 

108 Regulations, Article 5 
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The Italian Bankers Association was organized in Mi- 
lan on April 13, 1919. It has organized its own committee 
for the defense of Italian holders of foreign bonds. This 


committee negotiates under the name, Associazone Ban- 
caria Fasctsta. 


THE NEW AMERICAN COUNCIL AND AMERICAN FOREIGN 
POLICY 


After a study of the facts surrounding the organization 
and development of the various European associations 
designed to protect foreign bondholders, it was relatively 
simple to suggest the mechanical features which should 
be incorporated in the new American council. The most 
important problem affecting international relations can- 
not be solved, however, by reviewing what has been done 
in other countries for the factors bearing on the relation- 
ship between governments and bondholder’s organizations 
differ in all countries and even within administrations 
of the same country. 

Since the questions of whether our government will 
or should give strong or merely lukewarm support to 
the new American council is one which can be determined 
only by looking at the domestic situation, it will be of 
help to review the relation which the various agencies of 
our government assumed toward the flotation of these 
loans, many of which are now in default. 

It was not until the United States became a creditor 
nation that any great need for a strict foreign loan policy 
was felt. The major reason for the formulation of such 
a policy was that the State Department in considering 
the funding of various allied debts needed to have super- 
vision of foreign loans. In the summer of 1921, President 
Harding and Secretary of State Hughes summoned a 
number of bankers to Washington and told them that 
the State Department desired to be consulted in the mat- 


ter of foreign loans. There followed the well known Rule 
of March 3, 1922. 
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This so called rule was in the form of a public an- 
nouncement of the State Department. Bankers who 
wished to ascertain the attitude of the department regard- 
ing any projected loan were asked to request the Secretary 
of State for an expression of the department’s views. The 
announcement stated that the department realized it could 
not require American bankers to consult it and it dis- 
claimed any responsibility for passing on the merits or 
investment values of the proposed issues.**° 

Despite the fact that the Department of State has been 
quick to seize every opportunity presented to disclaim 
responsibility for passing on the merits of any loan to 
which it offers no objection, there have been many severe 
critics of the practice.” 

Criticism of the 1922 Rule was of two kinds. The first 
school of critics led by Senator Glass, would prefer to 
have the Department of State entirely out of the foreign 
investment picture while the second school resented the 


fact that the governments of other countries had used 
their influence to a much greater extent to aid their fin- 
anciers than had our Department of State. The latter 
group regarded the Rule of 1922 as a “cautious declara- 


9111 


tion of policy. 
The three main objections to loans during the period 
from 1922-1929 were (1) that the country seeking the 





109 “Tt will not pass upon the merits of foreign loans as business propositions, 
nor assume any responsibility whatever in connection with loan transactions.’ 
Announcement of March 3, 1922. Printed in Sen. Doc. 187, 71st Cong. 2d 
Sess. (1930). 

110 Notable among them for his persistence has been Senator Carter Glass. See 
his address in (1928) 12 Proc. Acap. Po. Scr. 843. He has initiated several 
Senate Resolutions condemning the State Department practice. A_ typical 
Glass resolution was passed by the Senate on February 26, 1931, declaring 
that, “It is the sense of the Senate that the Department of State . . . should 
desist from the dangerous practice of involving the United States Government 
in any responsibility of whatever nature, either by —> or disapproval, 
for foreign investment loans floated in this country; . . 

111 Charles Cheney Hyde expressed their views thus, ‘ ‘Arrangements likely 
to beget hostility toward the United States and resentfulness in relation to 
American investors should be pictured in their true colors. In a word, govern- 
mental codperation should serve to emphasize precautions to be taken, risks 
to be guarded against, forms of security to be avoided, pitfalls to be shunned, 
= well as safeguards to be demanded.” (1922) 16 Am. Jn’L Int. Law 251, 
254. 
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loan had not refunded its war debt,’** (2) that the pro- 
ceeds were to be used for militaristic purposes,’ (3) 
that the proceeds would promote a monopoly of raw prod- 
ucts needed in the United States." 


In 1925 a proposed loan to the state of Sao Paulo in 
Brazil was objected to informally on the grounds that 
the proceeds would support the coffee speculation and 
would enable the coffee combination to bolster up prices 
to the American consumer.” In 1926 an indirect loan 
to Russia through German bankers was unfavorably dis- 
cussed so negotiations were dropped.” 

During 1925 and 1926, American bankers were warned 
on several occasions by the agent general of reparations 
and the Secretary of State’ of the dangers of loans to 
Germany. Several changes in the form of letters of reply 
to bankers were made during 1925** in attempting to 
decrease the rapidly rising number of loans to Germany. 
During this period the government was doing as little 
as possible to dictate a policy in this connection.** 

In 1928 the State Department stopped the negotiations 
for the sale of Soviet railway bonds in this country.” 


112 At least one European government was refused a loan on this account. 
See WALL StrEET JouRNAL, June 23, 1925. No doubt many countries made 
no attempt to secure loans because of the State Department’s attitude. 

113 ]t is difficult to guide the use of money once a country borrows it. A 
good portion of the 1928 Bolivia loan went for past and future armament de- 
spite the fact that those objects were not disclosed. See United States Senate, 
Hearings of Committee on Finance on S. Res. 19, 72d Cong. Ist Sess (1932) 
1585-1586. 

114 See notes 115 and 121, infra. 

115 Journal of Commerce, November 13, 1925. 

116 New York Times, April 11, 1926. 

117 The Baltimore Sun of January 10, 1932 quotes Secretary Kellogg as 
having written “The department believes you should consider whether you do 
not owe a duty to your prospective clients fully to advise them of the circum- 
stances.” 

118 After advising particular care in its reply to the proposed city of Frank- 
fort loan the State Department said, “Moreover, it cannot be said at this time 
that serious complications in connection with interest and amortization pay- 
ments by German borrowers may not arise from possible future action by the 
agent general and the transfer committee.” (1932) 134 Comm. AND FIN. CHRON. 
209 


119 President Coolidge in the New York Times, January 22, 1927. 

120“The Department does not view with favor financial arrangements de- 
signed to facilitate in any way the sale of Soviet bonds in the United States.” 
Journal of Commerce, February 2, 1928. 
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In the following year an attempt was made to float a loan 
for the Burbach Potash Company of Germany but an 
objection was made by the Department of State, before 
it was approached on the subject, on the ground that the 
borrower was a government fostered monopoly.” 

During the first year of President Hoover’s adminis- 
tration it became the regular practice for the Departments 
of Treasury and Commerce to be consulted in consider- 
ing new loans. The question of whether the country had 
ever defaulted and whether the country had a balanced 
budget was seriously considered by this time. 

The Department of Commerce through its Finance 
and Investment Division of the Bureau of Foreign and 
Domestic Commerce began at about this time to publish 
circulars and statistics which clearly brought out the risks 
which American investors were running. These circulars, 
however, did not reach a very great number of the in- 
vesting public. 

Extremely valuable information to guide the investor 
could have been found in several circulars regarding 
financial positions of various borrowing states. In one 
it was said that the only logically conclusion that can 
be drawn is that the State is living beyond its means.’” 
In this case the balance sheet of the State was revised to 
give a more accurate picture of the State’s true financial 
position. In another, it was shown that the State’s income 
was too limited for even so called productive loans.** 
Other circulars point out over-optimistic accounting,’* 
and abnormal increase of the public debt.’ The best 
known of these circulars is one addressed to the financial 
position of Colombia, which pointed out clearly the over- 
estimated revenues and the unencouraging financial con- 


121 New York Times, June 17, 1930. 

122 Bureau of Forei and Domestic Commerce, Finance and Investment 
Division, Confidential Special Circular 263 (1927). 

123 Special Circular 284 (1928). 

124 Special Circular 307 (1928). 

125 + oo Circular 323 (1929). 
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dition of the country.’” As an indication of the difficulties 
with which the government is faced in expressing an 
opinion of any kind in an international economic situa- 
tion’” it might be mentioned that the rather absurd charge 
was made that publishing of the Colombian special cir- 
cular was motivated by Secretary Mellon because an oil 
concession in which one of his companies was interested 
was cancelled by the Colombian government.’* 

President Hoover, in 1931 pointed out that.four years 
previously he, as Secretary of Commerce, had warned 
against all loans the proceeds of which were not to be 
used for productive purposes.’** Indeed shortly before 
the stock market crash of October, 1929 the administra- 
tion was announced as in favor of a more extensive review 
of foreign bond flotations by the Department of State’® 
but the defaults of the next two years brought a rapid 
close to foreign lending on a large scale. Since then few 
bonds have been floated in this country which were not 
of a refunding nature. Defaulting countries, under the 
policy of the State Department, were denied access to 
the money of United States investors and knowing this, 
they saved themselves embarassment by not proposing 
to float a loan in the United States financial market. 

As defaults on foreign bonds became more common 
in 1931 the criticism of the State Department’s policy 
began to grow rapidly, fanned by an approaching presi- 
dential election year. In defense Secretary of State Stim- 


126 Special Circular 305 (1928). The Finance and Investment Division also 
publishes a Latin American budget series. A typically careful analysis of un- 
satisfactory financial positions of various countries is given in Trade Informa- 
tion Bulletin 564 (1928). 

127 Tt is submitted that a powerful, independent organization of bondholders 
with access to the information gathering facilities of our governmental repre- 
sentatives in foreign countries would have been able to give much greater pub- 
licity to facts showing how insecure was the financial condition of the debtor 
countries. It would also have been much less restricted by political considera- 
tions. 

128 Rippy, J. F.. THe CapiraAtists AND CoLtomsBra (1931) 147. 


129 Speech to Pan American Commercial Conference New York Times, 
October 9, 1931. 


130 Journal of Commerce, August 1, 1929. 
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son issued a statement setting forth the history of the 
policy in detail and citing various notes of warning the 
State Department had sent to bankers proposing to float 
foreign loans.” 


During the 1932 election campaign the policy of con- 
sidering proposed foreign loans became a live political 
issue. In August of 1932, a magazine article written by 
Governor Roosevelt was published which dealt in part 
with foreign loans. In this article the Democratic candi- 
date outlined a bold policy. Referring to watered stocks, 
unsound foreign loans and fake investments he said, 
“These three forms of scandalously unsound speculation 
could and should have been instantly suppressed by 
straight-forward comment from Washington. Unfortu- 
nately our National Administration did not lift a finger 
to point out the dangers of any of them. Our present 
administration cannot plead ignorance. It does not de- 
serve the confidence of the investing public. No Federal 


administration can prevent individuals from being suck- 
ers but our government has the right as well as the posi- 
tive duty to dissect, for the benefit of the public, every 
new form of financial action 


A few days later he declared, “I promise you that it 
will no longer be possible for international bankers or 
others to sell to the investing public of America foreign 
securities on the implied understanding that these securi- 
ties have been passed on or approved by the State 


Department or any other agency of the Federal Govern- 
ment 9) 133 


131 “Tn various instances the Department, without assuming authority or 
taking responsibility, has pointed out to banking groups features of contem- 
plated loan arrangements which seemed obscure or unsound, or has called their 
attention to some feature of the financial or economic position of the borrowing 
country or enterprise that might be overlooked; but all that was done merely 
as information and without assumption of responsibility.” Statement of Janu- 
ary 7, 1932, Printed in (1932) 134 Comm. anp Fin. Cron. 209 

132 New York Times, August 11, 1932. 


133 New York Times, August 21, 1932. See also Roosevelt’s St. Louis speech, 
New York Times, October 22, 1932. 
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This would seem to forecast that the policy of request- 
ing State Department consideration of foreign loans 
would be discontinued by the new administration but 
the right to object to such loans was evidently reserved, 
for an administration ruling objecting to any loan to a 
defaulting government was announced by Secretary Mor- 
genthau on March 23, 1934. This ruling came shortly 
after New York banks were invited to participate in a 
100,000,000 guilder Dutch syndicate loan to the French 
treasury. It made effective in advance, legislation which 
now prohibits new advances of American money to for- 
eign debtor nations that are wholly or partially in de- 
fault.*** The law, which had the support of the Admin- 
istration, was directed especially at those countries which 
were in default as to their war debt. 

Today the Department of State is no longer the sole 
mouthpiece of the Administration as to foreign loans. 
The Treasury has been chosen to object to loans which 


interfere with a strict policy on debt questions. The Se- 
curities and Exchange Commission has the power, under 


135 


the Securities Exchange Act,’* to require a foreign gov- 
ernment to file documents with it giving all the details 
of the proposed loan before the loan can be floated in 
this country." And it is probable that the State Depart- 
ment will continue to object to loans which run counter 
to the administration’s foreign policy,’ although it is 


134 Public No. 151, 73d Cong. 2d Sess. (1934). This bill which was intro- 
duced by Senator Johnson of California was approved April 13, 1934. 

135 Public No. 291, 73d Cong. 2d Sess. (1934). 

136 As a matter of fact, it would seem that the Securities and Exchange 
Commission may easily consider the actual merits of a foreign issue by the 
simple expedient of finding the papers submitted not in proper form. 

137 The State Department has taken advantage of the power given by the so- 
called Reciprocal Tariff Act of June 12, 1934, to secure additional protection 
for American bondholders. The Brazilian Trade Agreement under the provi- 
sions of the Act was signed on February 2, 1935. On the same date a note 
was sent to our government, the exact contents of which have not been pub- 
lished. In this note the Brazilian government gave assurances that as soon as 
bank credits can be provided for the funding of existing deferred commercial 
balances, the Brazilian government would engage itself to reserve a sufficient 
amount of exchange to assure continuance of service on bonds held by American 
bondholders in accordance with the plan of payment concluded in February, 
ogy Dept. of State, Press Releases, Feb. 2, 1935, pages 75-76. See footnote 

infra. 
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true that bankers will not submit the proposed loan to 
the Department. Now it will be a simple matter for all 
government agencies to keep in touch with proposed for- 
eign loans by watching for the filing of registration state- 
ments with the Securities and Exchange Commission and 
voicing any objection they may have before the bonds 
can be issued. 

With this background of governmental relation to for- 
eign financing, plans were laid for organizing the new 
American council. Despite the fact that the State De- 
partment on frequent occasions had denied any intention 
of passing on the merits of foreign loans, the fact remains 
that the average investor did not understand the limited 
angle from which the Department considered the loan.** 


STEPS LEADING TO FORMATION OF THE FOREIGN BONDHOLD- 
ERS PROTECTIVE COUNCIL 


Evidently the State Department recognized at least 
some responsibility for its connection with foreign loans 
for it took the initiative in attempting to organize a bond- 
holders protective association in the Spring of 1932. 
Several attempts to create a representative protective as- 
sociation had been made before 1932 but all of these 
organizations failed, due to lack of prestige and a failure 
to inspire confidence ‘in the minds of a great majority 
of those holding foreign bonds. 

The first attempt’ to protect American holders of 


138 We quote from the testimony of Francis White, Assistant Secretary of 
State under President Hoover testifying in the Senate Hearings on S. Res. 19, 
72d Cong. Ist Sess. (1932) at 1911: 

Senator Costigan. “Is it not true that the practice of the State Department 
in passing upon certain foreign transactions has led the general public to assume 
that the security is ample and the investment is a good one? Mr. White. “I 
think that, unfortunately, that has happened in many cases. There has been 
a misunderstanding, a failure to appreciate that the department looks at it 
purely from the point of view of political interest of the United States.” 

139 A London paper states that on December 2, 1873, a body called the Ameri- 
can Council of Bondholders was formed for “protecting the rights of members 
and others, holders of bonds, stocks, and obligations of governments, States, 
countries, and public companies.” It was however, created mainly to protect 
holders of American railroad securities. Though a number of leading men, 
including the former J. P. Morgan were on its board, it had a short life. London 
Times, November 22, 1918. A search of American papers of that period failed 
to reveal any additional information. 
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foreign securities, in any other way than by protective 
associations formed for each issue in default, was made 
by the Investment Bankers Association in the Fall of 
1918 when it formed a Committee on Foreign Securities 
composed of representatives of the principal issuing 
houses. In 1924 this Committee went on record as op- 
posing the formation of a permanent body similar to the 
British Corporation and favoring the formation of spe- 
cial protective committees as the occasion arose.” Two 
years later the Institute of International Finance main- 
tained by the New York University School of Business 
Administration was subsidized by the Bankers Associa- 
tion to aid them in publishing statistics and studies of 
financial situations in foreign countries. Public interest 
in protective associations could not be aroused to any 
extent until defaults began to occur with great rapidity 
and when this happened, several organizations were 
formed in a short time. The Latin-American Bondhold- 
ers Association was formed on October 1, 1931." There 


followed the American Council of Foreign Bondholders 


which was incorporated in New York on March 5, 
5 S* Aa 


These organizations were helpful in the small field 
they served but at the same time, numerous other organ- 
izations were alleged to have been swindling bondholders 
and serving their own selfish interests. This condition 
led Senator Johnson to introduce his Corporation of For- 


140 Proceedings of the 13th Annual Convention of the Investment Bankers 
Association of America (1924) 187. By the early part of 1931, the Bankers 
Association had decided it would be wise to sponsor an organization similar to 
the British Corporation. See Journal of Commerce, April 17, 1931. 

141]Tt was to be independent of issuing houses, and expected to distribute 
information and negotiate for settlement of defaults. On November 4, 1931, 
W. G. McAdoo was elected chairman. New York Times, October 2, 1931, 
November 5, 1931. McAdoo’s connection with the committee was not long 
and its work has been confined mainly to the dissemination of statistics. 

142 New York Times, March 6, 1932. The purpose of this organization was 
to serve only as an information clearing house as to past and future foreign 
loans and to study defaults. The Council stated a year later that under its 
new structure it would be a nonprofit making membership association for 
American holders of foreign bonds. New York Times, February 5, 1933. 
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eign Bondholders bill ** which in amended form became 
Title II of the Securities Act.“** Under Title II the Cor- 
poration of Foreign Security Holders was created with 
six directors to be appointed by the Federal Trade Com- 
mission for six-year terms. The directors were given 
power to convene meetings of bondholders, to invite and 
accept deposit of securities, to appoint committees for 
defaulting countries, to negotiate settlements to be bind- 
ing on all depositors provided 60% of the holders consent, 
to collect funds, to collect and circulate documents and 
statistics as to foreign securities, to secure the adoption 
of clear and simple forms of foreign securities and just 
and sound principles in the terms thereof, and to act in 
the name of the bondholders.” 

The Corporation was empowered to levy charges to 
be assessed on a pro rata basis on the holders of foreign 
securities deposited with it.“ To provide for additional 
finances the Reconstruction Finance Corporation was au- 


thorized to loan up to $75,000 to the Corporation.**” Not- 
withstanding all these duties and the circumstances sur- 
rounding its organization, the Corporation was not to 
claim or assert or pretend to represent the United States 


148 


Government. 

The difficulties,.both domestic and foreign, which 
would arise under this bill if it went into effect were evi- 
dently not realized by Congress and it was not until the 
Conference report was made that Section 211 was added 
which provides that the title shall not take effect until 
the President finds that its taking effect is in the public 
interest.** 

The objections to putting the Act into effect were nu- 


143 See 77 Cong. Rec. 2988, 2989, 73d Cong. Ist Sess. (1933). 

144 Pyblic No. 22, 73d Cong. Ist Sess. (1933). 

145 Act Sec. 204. 

146 Act Sec. 207. 

147 Act Sec. 209. 

148 Act Sec. 210. 

149 Ben Cohen, a protegee of James M. Landis is given credit for adding this 
“saving clause” to Title IT, 
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merous. Outstanding among them were these: (1) The 
provisions make the Corporation much more responsible 
in the foreign investment field than was the State Depart- 
ment in previous administrations.“ (2) A conflict of 
interest is sure to arise when foreign countries owe both 
the United States and also its citizens." (3) Under Sec- 
tion 210 the Corporation is forbidden to do any act which 
would interfere either directly or indirectly with the pol- 
icy of the Department of State. To carry this out, all 
bondholders will realize that the State Department was 
consulted and naturally they will infer that the Corpora- 
tion’s action is approved by the Department. (4) The 
Corporation must not press for payment or it will create 
ill feeling with debtor nations and if it does not press for 
payment it is not fairly representing the bondholders. 
(5) Political pressure would be much greater on a gov- 
ernment corporation than on a private corporation. (6) 
The statistics published by the Corporation would be 
read as official figures though it is well known that figures 
on foreign financial conditions are exceedingly vague in 
some instances and difficult to interpret in most instances. 
(7) The question of the relative rights of bondholders 
and nonbondholders, of bondholders and issuing houses, 
and of bondholders and exporters, would be extremely 
difficult to solve by a government corporation. (8) The 
Corporation as constituted would have been a politically 
constituted body which would have found great difficulty 
in getting men of ability to serve as directors. (9) There 
was also the fact that progress in settling defaults in the 
next few years will be slow and probably unsatisfactory. 
No administration would care to take over such a great 
responsibility and then bear the brunt of the inevitable 


150 Particularly the provisions relating to just and sound principles in the 
conditions and terms of future loans and in the arrangement of terms for the 
exchange of new for defaulted securities. In considering such an exchange, 
the new securities must necessarily be passed upon by the Corporation. 


151 This is the case in several countries, among them Greece and Roumania. 


as «5 tet Ps’ Oe OU 
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attack by impatient bondholders who expect immediate 
action as soon as their government assumes responsibility. 

On October 17, it was learned on good authority that 
the President had decided not to put the Corporation of 
Foreign Bondholders Act into effect.*** By this time plans 
for inviting a group of prominent men to a White House 
Conference to discuss the foreign bond situation had been 
completed. 

The important conference of October 20, 1933, was 
not the first government attempt to solve the problems 
confronting American bondholders. More than a year 
before, the Hoover Administration considered the possi- 
bilities of setting up a civilian protective organization.” 
Five experts in the field of foreign investments were called 
at that time to discuss with officials of the State, Treasury 
and Commerce Departments the advisability of creating 
a private association of foreign bondholders.*™* 

Five weeks after the consultation with administration 


representatives the five men who were invited to the April 
1932 Conference reported in favor of organizing a cen- 
tral protective association for foreign bondholders taking 
the British Corporation as a general model.’” The press 


152 New York Times, October 18, 1933. 


153 The meeting of April 15, 1932, called by the State and Treasury Depart- 
ments. New York Times, April 16, 1932. 


154 The experts were Charles P. Howland, Pierre Jay, Edwin W. Kemmerer, 
Thomas Nelson Perkins and George Rublee. The defaults at that time amounted 
to $800,000,000. New York Times, April 16, 1932. 


155 The committee felt that at the outset the proposed body should exercise 
powers of consultation and codperation rather than powers of initiation, direc- 
tion and control and that as its prestige increased it might gradually expand 
in its powers and services. It was suggested that 15 men compose the council 
and that representatives of issuing houses should be ineligible for membership. 
It was the judgment of the committee that normally bankers supported by 
investors would continue to organize committees and that the Council should 
exercise its good offices in the formation of strong and proper committees, 
recognizing the responsibility of the bankers who issued the bonds in question. 
Where the issuing house had gone out of existence or ought not to organize 
the committee it was thought the Council should act on its own initiative. The 
Council should, in the Committee’s opinion, intervene directly only in emer- 
gencies or affairs of great importance where more authority and prestige were 
necessary. The financial needs of the Council were estimated at from $50,000- 
$100,000 a year to be secured either by annual contributions from interested 
bodies, or initial contribution to be represented by debentures and repaid from 
funds derived from settlements negotiated by the Council. 
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of an election year made it impossible for anything fur- 
ther to be done in this regard by the Hoover Adminis- 
tration and the incoming Roosevelt Administration was 
busily occupied for several months in turning out emerg- 
ency legislation. The amount of foreign bonds in default 
was doubling during this time.’ All activity in forming 
protective associations had been kept at a standstill while 
President Roosevelt was debating the advisability of put- 
ting the Corporation of Foreign Security. Holders into 
being. To save the loss of more valuable time the Admin- 
istration decided that it should act at once in furthering 
the creation of a private protective association with no 
official government connection. 


Accordingly invitations for the Conference of October 
20, 1933 were extended by the Secretary of State, the 
Secretary of the Treasury and the Chairman of the Fed- 
eral Trade Commission to eighteen prominent men.” 
The purpose of the conference was to create an independ- 
ent disinterested organization for the protection of Ameri- 
can holders of foreign securities. 


At the conclusion of the conference the President issued 
a statement which succinctly outlined the relation which 
the government would assume toward the new organiza- 


tion. It expressed the opinion that the proper protection 
of American interests, 


156 Secretary Hull estimated on October 20, 1933, that of the eight billion 
in foreign securities (portfolio investments) held in this country about two 
billion was wholly or partly in default. New York Times, October 21, 1933. 


157 Those invited were Charles Francis Adams, former Secretary of the 
Navy; Newton Baker, former Secretary of War; J. Reuben Clark, former 
Under-Secretary of State; Laird Bell, Chicago attorney; Hendon Chubb, 
New York insurance man; W. L. Clayton, Houston cotton dealer; John 
Cowles, Des Moines publisher; Herman Ekern, former Attorney-General of 
Wisconsin; E. M. Hopkins, President of Dartmouth; Phillip LaFollette, 
former Governor of Wisconsin; M. B. Lane, Savannah banker; Frank Low- 
den, former Governor of Illinois; O. K. McMurray, California law professor ; 
R. S. Morris, former Ambassador to Japan; Raymond B. Stevens, former 
member of Federal Trade Commission; Thomas D. Thacher, former Solicitor 
General of the United States; J. C. Traphagen, New York banker and Quincy 
Wright, Chicago professor. All were present except Adams, Baker and Clark. 
An organization committee consisting of Stevens, Chubb, Thacher and Trap- 
hagen was appointed following the conference, 
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“Ts a task primarily for private initiative and inter- 
ests 99 158 


FOREIGN BONDHOLDERS PROTECTIVE COUNCIL 


Two months elapsed before the Organizing Committee 
had its report ready for submission due to the illness of 
Chairman Stevens. The three remaining members of 
the committee presented their report dated December 
18, 1933. They recommended that the group incorporate 
itself under the name of “Foreign Bondholders Protective 
Council, Incorporated,” a nonprofit membership corpo- 
ration, without capital stock, under the laws of the State 
of Maryland. Nineteen directors were named.**® An 
Executive Committee of not less than five nor more than 
seven members was established as well as a standing audit- 
ing committee. 

The by laws of the Council provide for a president, 


158 The statement continues, “The traditional policy of the American Govern- 
ment has been that such loan and investment transactions were primarily private 
actions, to be handled by the parties directly concerned. The Government real- 
izes a duty, within the proper limits of international law and international 
amity, to defend American interests abroad. However, it would not be wise 
for the Government to undertake directly the settlement of private debt situa- 
tions. 


It was decided, therefore, to call together a small group to take upon them- 
selves the patriotic duty of bringing into existence an adequate, effective and 
disinterested organization to carry on this work. The organization should 
exist not for profits but for aiding the American interests which it will repre- 
sent, and of aiding them at the lowest possible expense to the many thousands 
of bondholders. 


Because of the fact that these interests are widely scattered, the fact that 
there are so many different loan issues to be considered, and so many different 
groups to be consulted, this is no easy task. But it must be achieved and the 
Government expects that it will be achieved. The organization when it comes 
into existence is to be entirely independent of any special private interest; it 
is to have no connections of any kind with the investment banking houses which 
originally issued the loans. It will decide its own affairs independently. Ad- 
ministration officials will follow the course of developments with interest. They 
have no intention, however, of seeking governmental direction or control of 
the organization, nor will they assume responsibility for its actions. Towards 
this organization, as towards all other legitimate American interests, the Gov- 
ernment will seek to give such friendly aid as may be proper under the circum- 
stances.” 


159 The directors included all those invited to the Conference of October 20 
and Pierre Jay, a New York banker. The term of office is normally three 
years. The directors serve without compensation but are reimbursed for trav- 
eling expenses. They may receive reasonable fees for serving as members of 
committees if the board of directors so provides. No person over 70 years of 
age was to be eligible as a director. 





450 THE GEORGE WASHINGTON LAW REVIEW 


one or more vice presidents, a secretary and a treasurer.” 

On the same day that the Committee formally reported 
its recommendations at a conference held at the Treasury 
Department, Raymond B. Stevens was elected permanent 
president,” Hopkins and Bell were elected vice-presi- 
dents and an executive committee consisting of Stevens, 
Hopkins, Bell, Chubb, Jay, Thacher and Traphagen was 
elected. Articles of incorporation were promptly filed 
in Maryland.” 

Under the charter only those persons serving as direc- 
tors are regarded as full members and they alone have 
the right to vote at the meetings of the Corporation. The 
charter and by-laws provide for supporting members of 
two classes who may attend all meetings of members and 
participate, without vote, in the discussions. Contributing 
members pay not less than $10 annually. Founders pay a 
single sum of $500 or more and remain members for life. 

It was realized that adequate sums to organize the 
Council promptly could not be obtained in this way and 
consequently it was proposed to request the banks and 
bankers in the larger cities to advance funds to the Coun- 
cil.’” 

The Council originally estimated that it would need 
$100,000 annually for the first three years. After two 
months of a financial campaign it was announced that 
sixty large banks in leading Eastern cities had become 
contributing members providing an aggregate sum of 


160 The present officers of the Council are J. Reuben Clark, President; Fran- 
cis White, Executive Vice-President and Secretary; Laird Bell and Ernest 
M. Hopkins, Vice-Presidents, Mills B. Lane, Treasurer, and A. Moreno, As- 
sistant Secretary and Assistant Treasurer. 

161 Raymond B. Stevens was prevented by illness from taking office and he 
resigned on May 2, 1934 to resume his post as financial advisor to Siam. 


162 New York Times, December 19, 1933. 


163 It was also proposed to ask other beneficiaries of the proposed activities 
of the Council for support during the initial years. These included: 

1. Holders of foreign bonds. 

2. Issuing or distributing banks which dealt in foreign bonds. 

3. Banks engaged in financing exports and imports. 

4. Exporters and importers. 

5. Foundations and public spirited citizens 
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$70,000 a year for three years."** ‘This amount was to 
be repayable at the discretion of the Directors without 
interest. 

With its personnel settled and its financial campaign 
on the way to success the Council could spend more time 
in working out a policy in regard to defaulting countries. 
The Council has stated that it will not itself, ordinarily 
undertake negotiations for the settlement of specific de- 
faulted issues. Instead, it expects to form or affiliate with 
itself appropriate special negotiating committees, codp- 
erating wherever practicable with the issuing houses.’” 
This cautious statement was no doubt made because the 
Council did not wish to force its way into the foreign 
investment field but preferred to be requested to act by 
the bondholders interested. 

The need for the Foreign Bondholders Protective 
Council is certain. A default presents a situation which 
must be handled with the greatest skill to prevent serious 
disturbance of international relations. A failure to ar- 
range a settlement of some kind often leaves scars which 
can never be wholly forgotten by foreign creditors.’” 
Overzealous protective organizations in many instances, 
arouse bad feeling between nations.” 


164 New York Times, February 27, 1934. The Council at that time estimated 
it would need $150,000 a year. It was, however, assured of existence and had 
opened offices at 90 Broad Street in New York City on January 23, 1934. Since 
then additional contributions have been received but the goal of $150,000 is not 
yet attained. 


165 New York Times, January 7, 1934. It was added that the president or 
some other member of the organization might, if it proved desirable, serve on 
the negotiating committees. 


166 The repudiation of state bank bonds by the state of Mississippi is still 
a very live issue in the minds of many Englishmen although the repudiations 
took place between 1840 and 1870. See Randolph, B. C., Foreign Bondholders 
and the Repudiated Debt of the Southern States (1931) 25 Am. Jn’L or INT. 
Law 631. An unsuccessful suit was brought recently in the Supreme Court 
of the United States by the Principality of Monaco on some of these bonds. 
Principality of Monaco v. State of Mississippi 292 U. S. 313, 54 Sup. Ct. 745, 
78 L. ed. 1282 (1934). 


167 See for example the controversy caused by an independent bondholder’s 
committee as evidenced in letters printed in El Tiempo of Bogota, Colombia on 
March 9, 1934 and the New York Times, April 15, 1934. Cf., open letter to 
Germany from American Council of Foreign Bondholders, New York Times, 
November 1, 1933. 
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With the large number of defaults and the necessity 
for unity of action, a strong central organization is ab- 
solutely necessary. Individual investors are too scat- 
tered” to effect organizations and issuing houses are too 
likely to have conflicting interests." 

The Council has already proved its worth through 
official and unofficial service rendered in representing 
American bondholders in Brazil,’** Germany’ and the 
Dominican Republic.’ The Dominican negotiations cli- 


maxed the first year’s work of the Council and brought 
it a shower of editorial praise.’ In all of its work during 


168 It was stated in the report of the Council’s organizing Committee that 
holdings of most issues are said to average only three bonds per person. 


169 See Dulles, Allen W., The Protection of American Foreign Bondholders 
(1932) 10 Foreicn Arrairs 474, 478. The original British Council allowed 
representatives of issuing houses to become members but later developments led 
it to declare such representatives to be ineligible for membership. London 
Times, November 22, 1918. 


170 J. Reuben Clark, now president of the Council, conferred with the Brazilian 
Government during January 1934 upon a plan which the Government had pre- 
pared for the partial resumption of interest service on Brazilian bonds. Decree 
N: 23829 promulgated by the Brazilian Government on February 5, 1934, 
known as the Aranha agreement, was, as a consequence of these conferences, 
somewhat more favorable to American bondholders than the plan originally 
formulated. Early in January 1935 the newspapers announced a breach of the 
agreement but the press was in error for shortly after the announcement pay- 
ment was made (January 7, 1935). 

171 Laird Bell, vice-president of the Council, represented it at the January 
and April, 1934 conferences with Germany with Pierre Jay present at the pre- 
conference discussions taking place in Basle early in April. In January Ger- 
many proposed to make special transfer agreements with Switzerland and the 
Netherlands. Representatives of American and British bondholders protested 
against this discriminatory treatment and were successful in preventing con- 
summation of the agreements on the original basis. In a Communique issued 
in Berlin dated May 29, 1934 the Reischbank made an offer to cover interest 
service on non-Reich loans during the year beginning July 1, by paying forty 
per cent or more of the maturing coupons in cash (with a six months’ delay) 
or in the alternative to issue a 3% ten year funding bond of the Konversions- 
kasse guaranteed by the German Government for the full amount of the coupons. 
The Council issued a statement on May 29, 1934 stating that it was not able 
to approve the offer as fair, just and equitable but stating further that it was 
the best offer which the combined creditor groups, American and European, 
could induce Germany to make. 


172Qn August 17, 1934 after negotiations between representatives of the 
Dominican Republic and J. Reuben Clark representing the Council, an agree- 
ment was reached as to resumption of service on two Dominican bonds issued 
in 1922 and 1926 respectively. The maturity date of the two loans is extended 
for 20 and 30 years respectively and the General Receiver of Customs appointed 
under the Convention of 1924 is reinstated. Full interest is to be paid with 
relatively small amortization payments till 1959. The agreement was considered 
as fair to both sides by the Council in its statement to the press. 


173 See editorials in Journal of Commerce, New York Times and New York 
Herald Tribune, August 18, 1934 and in Wall Street Journal, August 20, 1934. 
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the past year it has had the sympathetic counsel of the 
Department of State.‘* With the facilities which can 
be placed at its command because of its quasi-official 
standing, the value of the Foreign Bondholders Protec- 
tive Council should increase greatly during future years. 
Its work should be most helpful in preventing serious 
international complications in our relations with debtor 
governments and in promoting the high degree of codp- 
eration needed in this period of economic adjustment. 


174 President Roosevelt and the Department of State sent several diplomatic 
notes to Germany demanding equality of treatment for all foreign bondholders 
during the January debt conferences in Berlin. And on November 23, 1934, 
Ambassador Dodd delivered to the German Government a note which recited 
at length the discriminations practiced against American holders of German 
obligations during the year 1934. It closed by stating that the United States 
“cannot but believe that this policy will be replaced by one more equitable and 
that steps will be taken at an early date to remedy the discriminations and 
neglect which have affected American holders of German securities.” 
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EDITORIAL NOTES 


GOVERNMENT CORPORATIONS: LEGAL STATUS OF THE CANADIAN 
NATIONAL RAILWAY AND SUBSIDIARIES 


The growing tendency of governments to conduct the administra- 
tion of public affairs through the medium of incorporated agencies 
presents many legal problems.’ A study of a typical government 
corporation such as the Canadian National Railway Co. and its sub- 
sidiaries may perhaps contribute to a clearer understanding of the 
problems which will, no doubt, confront the courts of the United 
States with respect to United States, federal or state, government 
corporation.” 

The Canadian National Railway Company, which is the largest 
of Canada’s two railway systems, is a consolidation of the once pri- 
vately owned Canadian Northern Railway Company, the Grand 
Trunk Pacific Railway, and the Grank Trunk Railway together with 
the government built and owned system known as the Canadian 
Government Railways the most prominent of which was the Inter- 
colonial Railway.* The process of nationalization began in 1917 
when the Dominion Government took over the Canadian Northern 
to save it from bankruptcy, and was completed when after the ac- 
quisition by the Government of the Grand Trunk line in 1922,* the 


1 For a discussion and survey of these problems, see Field, Government Cor- 
porations: A Proposal (1935) 48 Harv. L. Rev. 775; Thurston, Government 
Proprietary Corporations (1935) 21 Va. L. Rev. 351, 465; Schnell and Wet- 
tach, Corporations as Agencies of the Recovery Program (1934) 12 N. C. L. 
Rev. 77; Culp, Government Corporations (1935) 33 Micu. L. Rev. 473; and 
notes (1932) 32 Cor. L. Rev. 881; (1934) 3 Geo. Wasu. L. Rev. 65; (1935) 
3 Geo. Wash. L. Rev. 371. 

2Inland Waterways Corporation, Reconstruction Finance Corporation, Home 
Owners’ Loan Corporation, Tennessee Valley Authority, Federal Surplus Re- 
lief Corporation, Commodity Credit Corporation, Federal Savings and Loan 
Insurance Corporation, Federal Deposit Insurance Corporation, The Export- 
Import Banks, The Farm Mortgage Corporation, Federal Prison Industries 
Corporation, Federal Intermediate Credit Banks, Tennessee Valley Associated 
Coéperatives Incorporated, Electric Home and Farm Authority, Public Works 
Emergency Housing Corporation, Federal Subsistence Homesteads Corpora- 
tion, etc. 

3 Other lines included in the Canadian Government Railways beside the In- 
tercolonial Railway were The National Transcontinental Railway, the Lake 
Superior Branch leased from the Grand Trunk Pacific R. Co., the Prince 
Edward Island Railway, and the Hudson Bay Railway. It is also provided that 
any other lines title to which vests in the Crown shall become part of the 
Government Railways and be turned over to the Canadian National for opera- 
tion; see, Order in Council of Jan. 20, 1923, and Canadian National Railway 
Act, R. S. C. 1927, ch. 172, §§ 2, 19. 

*At the time of its acquisition the Grand Trunk Ry. Co. had outstanding 
capital stock to the amount of $165,627,000 and the Canadian Northern, $100,- 
000,000. All these shares were acquired by the Canadian Government by 
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various properties were consolidated and unified to form the present 
Canadian National Railway Co. which had been provided for by the 
Canadian Government Railway Act and the Canadian National Rail- 
way Act of 1919.5 The Canadian National owns and operates steam- 
ship lines, hotels, express companies, telegraph systems and sleeping 
cars. It owns and controls extensive mileage in the United States.° 
The system is managed by a Board of Directors appointed by the 
Government.’ The management of the system is divorced from 
politics and changes in administration do not affect the personnel of 
the Board.® 

Given the factual set-up of the Canadian National system,® the 
principal problem to be considered is how the rights and liabilities 
of the company and its subsidiaries are affected by the fact of gov- 
ernment ownership. Here again, it is necessary to keep in mind the 
two distinct types of railroads being run by the Canadian National ; 
the lines of the separately incorporated once privately owned com- 
panies which are now owned by the Government, and the lines of 
the Government Railways such as the Intercolonial Railway built 
and owned by the Crown, evidently never incorporated, and now 


purchase. The values of the stock were determined by arbitration committees. 
Upon their recommendation, the Government paid $10,000,000 for the Canadian 
Northern shares and nothing for the Grand Trunk shares. 


5 Canadian Government Railways Act, R. S. C. 1919, ch. 68 and Canadian 
National Railway Act, R. S. C. 1919, ch. 31. The Company was brought into 
existence by an Order in Council of October 4, 1922. Legislation for the Cana- 
dian National and provisions for its operation were reénacted and supplemented 
by the Canadian National Railway Act, R. S. C. 1927, ch. 172 and Railway 
Act, R. S. C. 1927, ch. 173. 

6 Infra note 35. 


7The directors elect a president to operate the system in the same way 
that the directors of a private corporation would, without political consideration. 
Under the president are several vice-presidents in charge of the different de- 
partments. The Company is characterized by a divisional organization and 
decentralized authority and this has been suggested as a point of advantage 
in comparison with the highly centralized authority in the administration of 
the railroads in the United States during the war period. See Wm. E. Hooper, 
A Billion and a Half Dollar Experiment in Government Ownership (April, 
1921) 69 ScripNERS MAGAZINE 428. 


8 For comment on the Canadian National at the time of its formation and a 
survey of its achievements since, see the following: D. M. Le Bourdais, Cana- 
da’s Great Railway Experiment (Jan. 3, 1923) 133 Outtook 15; H. L. Keen- 
leyside, The Canadian Experiment (Nov. 19, 1924) 40 New REpusLic 293, 
answered by J. L. MacDonald, (Jan. 21, 1925) 41 New Repusiic 231; L. T. 
Fournier, The Canadian National Railway versus The Canadian Pacific Rail- 
way: A Comparative Study (January, 1931) 39 JournaL or Por. Econ. 369. 


® As for its status, the Canadian National itself appears to be a two-sided 
organization since it not only operates as a holding company for the creation 
and control of the subsidiary corporations, but it is also an operating organiza- 
tion in itself since it operates the Canadian Government Railways directly, and 
has power by the Canadian National Ry. Act to construct and operate railway 
lines and branches with the consent of the Governor in Council, Canadian 
National Railway Act, R. S. C. 1927, ch. 172, § 21. 





EDITORIAL NOTES 457 


turned over to the Canadian National for purposes of management 
and operation. The problem resolves itself into three distinct cate- 
gories: 1. What are the liabilities of the Canadian National and its 
subsidiaries to suit in Canada by a Canadian citizen in regard to a 
cause of action arising there? 2. What are the liabilities of the com- 
pany when sued in a foreign jurisdiction for a cause arising in Cana- 
da? 3. What are the rights and liabilities of the Company and its 
subsidiaries in regard to suits in a foreign jurisdiction for causes 
of action arising in that foreign jurisdiction? 

In regard to suits in Canada against the Canadian National it is 
first of all important to note that by section 33 of the Canadian Na- 
tional Railway Act of 1927 it is provided that suits by or against 
the Company in respect of its undertaking or in respect of operation 
or management of Canadian Government Railways may, in the name 
of the Company, be brought, without a fiat, in any court of competent 
jurisdiction; subsection 2 of that section provides that any defense 
available to the respective corporations, including His Majesty, in 
respect of whose undertaking the cause of action arose shall be avail- 
able to the Company and expenses incurred are to be borne by the 
individual corporation responsible. It is thus, in an action against 
the Company, important to determine in regard to which particular 
subsidiary the cause of action arose. There are many suits against 
the Canadian National in which the government aspect is never men- 
tioned, the Company is treated as any other defendant and the de- 
cision is given on purely tort law on a point of procedure or other 
applicable law.’* In those cases, the particular line in regard to which 
the cause of action arose is not mentioned, and it would seem by 
inference that such causes of action arose in regard to lines owned 
by the previously private chartered companies and that their now 
government ownership is not considered an important factor in ac- 
tions against the Company. This inference is drawn by reason of 
the fact that whenever the cause of action arises in regard to one 
of the original Government Railways this is particularly brought 
out and the whole question of liability hinges on that fact. 

In Canadian National Ry. v. Croteaw and Cliche,* decided by 
the Supreme Court of Canada, the question involved was whether 
wages due to an employe of Intercolonial Railway were subject to 


10 Supra note 5. 

11 Lownsborough v. C. N. R., 31 O. W. N. 211 (1926); Jennings v. C. N. 
R., 2 W. W. R. 874 (1924); Gaiver v. C. N. R., 3 Dom. L. R. 369 (1925); 
C. N. R. v. Town of Capreoe, 3 Dom. L. R. 810 (1925); Alexander v. C. N. 
R., 3 Dom. L. R. 140 (1930); C. N. R. v. Pommerleau, 3 Dom. L. R. 841 
(1930). 

12 (1925) S. C. R. 384, 3 Dom. L. R. 1136. 
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garnishment, and it was there held that the necessary effect of sec- 
tion 15 of the Canadian Government Railways Act of 1919** was 
to remove the impediment which normally prevents the attachment 
of public moneys owing to a judgment debtor. In that case the whole 
question hinged on the fact that the money was payable by the Crown 
and the question to be determined was whether the Crown had con- 
sented to be subject to garnishment proceedings.** By a decision 
made in 1930, the Supreme Court of Canada again showed the dis- 
tinction which is to be made between the various subsidiaries of 
the Canadian National when it held that the Canadian National Rail- 
way Company with relation to claims arising in regard to the op- 
eration of the Intercolonial answers only for liability to which the 
Crown would have been subject if the management and operation 
of the Intercolonial had not been turned over to the Canadian Na- 
tional.’*> By the Exchequer Court Act of 1887,’* that Court was 
given jurisdiction to entertain certain suits against the Crown and 
the Supreme Court held that common law principles existing at the 
time of that Act must be applied in all actions against the Crown 
regardless of any later statutes changing the common law.'’ The 
effect of this ruling would seem to be that two causes of action identi- 
cal in every respect except that one arose in regard to an original 
Government Railway and the other in regard to a once-private or 
newly established section of the Canadian National System would 
result in totally different judgments. The position of the Canadian 
National as a whole is somewhat clarified by a decision of the Canadian 
Supreme Court handed down in 1926.** It was there held that the 
Canadian National could petition the Exchequer Court for the pur- 
pose of obtaining certain lands for subway purposes from a Canadian 
citizen under the Expropriation Act,’® as provided in the Canadian 
National Railway Act of 1919.2° The court there said, “Although 


13 Supra note 5. 

14For the status of government corporations with respect to garnishment 
proceedings in the United States; see, Commonwealth Finance Co. v. Landis, 
261 Fed. 440 (E. D. Pa., 1919); Sargent County v. Bank of North Dakota, 
182 N. W. 270, 47 N. D. 561 (1921); Haines v. Loan Star Shipbuilding Co., 
268 Pa. 92, 110 Atl. 788 (1920); McCarthy v. Merchant Fleet Corporation, 
60 App. D. C. 311, 53 F. (2d) 923 (1931) cert. den. 285 U. S. 547 (1931); 
The Federal Land Bank of St. Louis v. A. B. Priddy, 74 S. W. (2d) 222 
(Ark. 1934), see (1935) 3 Geo. Wasu. L. Rev. 396; cf. Graves Bros. Inc. 
v. Lasley, 78 S. W. (2d) 810 (Ark. 1935). 
on C. N. R. v. St. John Motor Line, Ltd., (1930) S. C. R. 482, 3 Dom. L. R. 

16R. S. C. 1927, ch. 34. 

17 Supra Note 15. 

18C. N. R. v. Ellen Boland, (1926) S. C. R. 239. 

19R. S. C. ch. 143. 

20 Supra note 5. 
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the Canadian National Railway Co. is admittedly a corporation en- 
tirely distinct from the Crown and is not to be regarded as a depart- 
ment of the government of Canada, its national character and the 
fact that it is an instrument created by statute for the management, 
operation, and control of the Canadian National Railway System 
must not be ignored Unusual as it undoubtedly is that the 
Exchequer Court should entertain proceedings as between subject 
and subject, , having regard to the national character of the 
Canadian National Railway Co. and its relation to the Government 
of Canada, it seems not inappropriate that the Court should be vested 
with jurisdiction here.” It would seem, therefore, that, although 
for most purposes the Canadian National will be treated as an entity 
apart from the government, for others, such as jurisdiction of par- 
ticular courts, its national character will be recognized and given 
effect.” 

The problem of a suit in a foreign jurisdiction such as the United 
States, against the Canadian National or one of its subsidiaries for 
a cause of action arising in Canada, brings up the perplexing prob- 
lem of the doctrine of sovereign immunity.*? When in 1908, before 
the creation of the Canadian National, a citizen of Massachusetts 
attempted to sue the Intercolonial Railway of Canada for injuries 
sustained in Canada through the negligence of the railway, the Massa- 
chusetts court on being acquainted with the ownership and character 
of the Intercolonial held that the courts of a state have no jurisdiction 


of an action against a railroad owned and operated by a foreign sov- 
ereign, that the independent sovereign could not be sued and that 
his property was not subject to the process of the court.** By logical 
deduction from the holding in C. N. R. v. St. John Motor Line, 
Ltd.,** it would appear that if a similar suit were brought today 
against the Canadian National for a cause of action arising in regard 


21 Litigation in the United States involving the Emergency Fleet Corporation 
furnishes a very close analogy. See, United States, ex rel, Skinner & Eddy Corp. 
v. McCarl, 275 U. S. 1, 48 Sup. Ct. 12, 72 L. ed. 131 (1927); U.S. v. Cogh- 
lan, 261 Fed. 425 (Md. 1919); King County, Wash. v. U. S. Ship. Bd. Fleet 
Corp., 282 Fed. 950 (C. C. A. 9th, 1922); Fleet Corp. v. Western Union, 275 
U. S. 415, 48 Sup. Ct. 198, 72 L. ed. 345 (1928); The Lake Monroe, 250 U. 
S. 246, 39 Sup. Ct. 460, 63 L. ed. 962 (1919); Sloan Shipyards, 258 U. S. 549, 
42 Sup. Ct. 386, 66 L. ed. 726 (1922); U.S. v. Strang, 254 U. S. 491, 41 Sup. 
Ct. 165, 65 L. ed. 368 (1921). 

°2 For a thorough discussion of this general problem, see, John G. Hervey, 
The Immunity of Foreign States When Engaged in Conwnercial Enterprises: 
A Proposed Solution (1929) 27 Micu. L. Rev. 751 and Note (1931) 26 Iu. L. 
Rev. 215. 

23 Mason v. Intercolonial Railway of Canada, 197 Mass. 349, 83 N. E. 876 
(1908). 


24 Supra note 15. 
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to the lines of the Intercolonial Railway, that immunity could cer- 
tainly be pleaded and might be granted.** 

The question then arises as to the effect of suits against the Cana- 
dian National in a foreign jurisdiction in regard to a cause of action 
arising from the operation of lines run under the charters of the 
various subsidiaries or under the charter of the Canadian National 
itself. This problem centers around the question of how far the 
sovereign’s immunity extends to his instrumentalities and whether 
the corporate character of the agency precludes such immunity.*® 
In cases involving the railways of Mexico whose charters had been 
taken over and were being run by the Mexican Government under a 
National Railway System, it was held that a suit against the Railway 
System was a suit against the Mexican Government and could, there- 
fore, not be maintained in the United States Courts.** Although 
the analogy to the cases involving the Mexican National Railways 
seems very strong, it would appear that neither the Canadian Na- 
tional itself nor its subsidiaries put forward any plea of immunity 
when sued in the United States, and that the question of immu- 
ity is in no way raised in the decisions.** That the question of im- 
munity is not raised seems logical in view of the stand taken by the 
Supreme Court of Canada in C. N. R. v. Boland ** and in view of the 


*5 The contrary view might be predicated, however, on the basis that the 
distinction in Canada is a procedural one or at least of procedural origin and 
therefore would not be given effect in the United States. Compare here the 
case of U. S. v. Deutsches Kalisyndikat Gesellschaft, 31 F. (2d) 199 (N. Y. 
1929) which denied immunity to a corporation organized and controlled by 
the French Government for the sale of potash and which was operating as 
part of a cartel along with a German unit under the name, Deutsches Kalisyn- 
dikat Gesellschaft. It is suggested that the two situations might be distinquished 
on two possible grounds. First, that the Intercolonial Railway was itself never 
incorporated, and also because by the express provisions of the Order in Coun- 
cil of January 21, 1923 and section 19 of the Canadian National Railway Act, 
R. S. C. 1927, ch. 172, only operation and management of the Government 
Railways are turned over to the Canadian National, title remains in the Crown 
and the Company has custody of them only at the pleasure of the Governor-in- 
Council who may terminate the relationship at any time. 

The litigation in regard to the U. S. Shipping Board also seems to present 
a situation closely analogous to that which would arise in regard to a suit 
involving the operation of one of the original Government Railways; see, 
Compania Mercantil Argentina v. U. S. Ship. Bd., (1924) App. Cas. 40 T. 
L. R. 601; and Note (1931) 26 Inn. L. Rev. 215, 229, footnote 81, for list of 
cases. 

26 Supra note 22. 


27 Oliver American Trading Co. v. Mexico and National Railways of Mexico, 
5 F. (2d) 659 (C. C. A. 2d, 1924); Bradford v. Director General of Railroads 
of Mexico, 278 S. W. 251 (Ct. Civ. App. Texas 1925). 

28 Grand Trunk Pac. R. Co. v. Tollard, 286 Fed. 676 (C. C. A. 8th, 1923); 
Prouty v. Grand Trunk R. Co. of Canada, 297 Fed. 603 (C. C. A. 2d, 1924); 
Grand Trunk R. Co. v. Wright, 21 F. (2d) 814 (C. C. A. 6th, 1927); Canadian 
National R. Co. v. George M. Jones Co., 27 F. (2d) 240 (C. C. A. 6th, 1928). 

29 Supra note 18. 
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fact that the Canadian National is subject in Canada to almost every 
liability of a common carrier.*° There have also been, in recent years, 
several cases involving corporations of other sovereigns which fur- 
nish excellent analogies for our purpose and which substantiate 
the conclusion that the Canadian National would not be granted 
immunity in the Courts of the United States even where pleaded. 
In 1918, the Supreme Court of New Jersey held that a corporation 
organized by the Government of Yucatan for the cultivation and 
sale of sisal hemp was not entitled to immunity from suit as a branch 
of the government of a foreign state.** The court there said, “I 
think it is safe to say that no authority can be found in the books 
for the proposition that foreign corporations which happen to be 
governmental agencies are immune from judicial process. None of 
the reasons given for the immunity of a sovereign are applicable to 
corporations, whether governmental agencies or not.’ Immunity has 
been denied in a federal court to a Swedish state railway corporation 
which claimed to be an agency of the Swedish government, although 
the actual deciding factor in the case seemed to be that immunity 
had not been claimed by a qualified representative of the govern- 
ment.*? Evidently the question whether the plea of immunity is ad- 
vanced by a proper representative of the government is not control- 
ling, however, since only a few months before, a federal court denied 
immunity to a corporation organized by the French Government 
and used as a government agency for the sale of potash even though 
the claim of immunity was made by the Ambassador from France.** 

The Canadian National carries on its business in the United States 
through the ownership of the stock of subsidiary companies organ- 
ized under the laws of the various states.** Therefore causes of 
action arising within the United States would ordinarily have to be 
prosecuted against the individual corporation as a citizen of the state 


denial of immunity predicated also on idea that the corporation was subject to 
suit and liability in France where it was created. 


31 Ricardo Molina v. Commision Reguladora Del Mercado De Henequen, 
91 N. J. L. 382 (1918). 


32 Kunglig Jarnvagastyrelsen v. Dexter & Carpenter, 32 F. (2d) 195 (C. 
C. A. 2d, 1929). 


33 Supra notes 25 and 30. 


34 The principal lines of the Canadian National situated within the United 
States are the Atlantic and St. Lawrence R. Co., the Central Vermont R. Co., 
the Grand Trunk Western R. Co., and the Duluth, Winnipeg and Pacific R. 
Co. These lines control, in turn, no less than 13 other railway companies, 
either through lease or stock ownership. In 1931, the total owned mileage of 
the Canadian National in the U. S. was approximately 2,880.42, while the 
total mileage operated by the Company here was 3,377.74. See, Regulation of 
Stock Ownership in Railroads, at page 514, U. S. Govt. Printing Office, Wash- 
ington, 1931. 
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where organized,** and the fact of real ownership by the Canadian 
National would in the ordinary case not come up or if it did, it would 
not control the decision.** A recent case decided by the Supreme 
Court of the United States involving the Central Vermont Trans- 
portation Co. furnishes an excellent example of the operation of 
the Canadian National through companies incorporated under the 
laws of the various states, and of a situation where actual ownership 
and control is important.** That case involved the Central Vermont 
Transportation Co. which is a Maine corporation operating a steam- 
ship line, whose entire stock is owned and held by the Central Ver- 
mont Railway, Inc., which is a Vermont corporation operating as an 
interstate carrier, whose total stock is, in turn, held by the Canadian 
National. It was there held that the vessels of the Central Vermont 
Transportation Co. were engaging in coastwise trade in violation of 
section 27 of the Merchant Marine Act of 1920** since the vessels 
were not owned by a “‘citizen’”’ of the United States, within the mean- 
ing of that term as specifically defined by the Act,*® and therefore 
the goods being carried were confiscated. The national character of 
the Canadian National and the question of immunity were not men- 
tioned in the opinion and it is to be assumed that the questions were 


35 It is, of course, also possible for a cause of action to arise in the United 
States directly against the Canadian National itself, as for a tort committed 
in the United States by an agent or officer of the Canadian National, or an 
action on a contract made with the Canadian National as was the case in 
+a aaa R. Co. v. George M. Jones Co., 27 F. (2d) 240 (C. C. A. 
th, “ 

36 Grand Trunk Western R. Co. v. Cather, 92 Ind. App. 563, 167 N. E. 551 
(1929); Central Vermont R. Co. v. Howard, 197 Fed. 566, (C. C. A. 2d, 
bone ; Grand Trunk Western R. Co. v. Collins, 65 F. (2d) 875 (C. C. A. 6th, 

i} 

37 Central Vermont Transportation Co. v. Durning, 55 Sup. Ct. 306, 2 L. W. 
392 (U. S. 1935), it should be noticed here that actual ownership was not 
important because of the national character of the Canadian National, but only 
because the ownership was not in United States citizens. 

38¢, 250, 41 Srar. L. 988, 999 (1920) 46 U. S. C. § 883 (1926). 

39 Section 38 of the Act when read with section 39 provides that within the 
meaning of the Act “no corporation shall be deemed a citizen of the 
United States unless the controlling interest therein is owned by citizens of the 
United States but in the case of a corporation operating any vessel 
in the coastwise trade the amount of interest required to be owned by citizens 
of United States shall be 75 per centum.” Subdivision (b) of the section 
declares, “The controlling interest in a corporation shall not be deemed to be 
owned by citizens of the U. S. (a) if the title to a majority of the stock thereof 
is not vested in such citizen free from any trust or fiduciary obligation in favor 
of any person not a citizen of the United States; or (b) if the majority of 
the voting power in such corporation is not vested in citizens of the United 
States or (c) if through any contract or understanding it is so arranged that 
the majority of the voting power may be exercised, directly or indirectly, in 
behalf of any person who is not a citizen of the United States; or (d) if by 
any other means whatsoever, control of the corporation is conferred upon or 
= to be exercised by any person who is not a citizen of the United 

tates.” 
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never raised, and logically so, since here there had been a deliberate 
activity within another sovereign’s territory in violation of the law 
of that territory. This case is, however, unique, since it is to be 
assumed that the court was able to reach its decision and to depart 
from the accepted doctrine that a corporation is to be considered 
apart from its shareholders,*® only by reason of the express words 
of the Merchant Marine Act.*! It would seem then, that in the ab- 
sence of an express statute requiring the consideration of actual stock 
ownership and control, if the corporation is organized under the 
laws of one of the states, it will be considered as a citizen of that 
state and of the United States and will be subject to all the rights 
and liabilities following such a status.*? The views announced in 
the litigation involving the Amtorg Trading Corporation organized 
and incorporated by the laws of New York but controlled through 
stock ownership by the Government of the Union of Socialist Soviet 
Republics substantiate that conclusion.** 


On the whole, it would seem that in the ordinary case of a suit 
against the Canadian National Railway Company arising from its 
direct operations or that of its subsidiaries, whether brought in Canada 
or in a foreign jurisdiction, the fact of government ownership and 
control is not an important or deciding factor. It is only where the 
cause of action arises in regard to one of the original Canadian Gov- 
ernment Railways, that the fact of ownership in the Crown is con- 
trolling. In regard to the effect to be given to a claim of sovereign 


ownership and control, no clear principle has as yet been enunciated 
by the courts. Although by a process of surface rationalization it 
might be possible to reconcile and distinguish the principles set out 
in the decisions involving the Mexican National Railway System* 
from those set out in the decisions of United States v. Deutches 


40 See, Regina v. Arnaud, 16 Law J. Q. B. (N. S.) 50; Parker v. Bethel 
Hotel Co., 96 Tenn. 252, 34 S. W. 209 (1896); Buffalo Loan, Trust & Safe 
Deposit Co. v. Medina Gas Co., 162 N. Y. 67, 56 N. E. 505 (1900); Automo- 
bile Mortgage Co. v. Ayub, 266 S. W. 134 (Texas Com. App. 1924); Donnell 
v. Herring-Hall Morrin Safe Co., 208 U. S. 267, 28 Sup. Ct. 288, 52 L. ed. 
481 (1908); Peterson v. Chicago, R. I. & P. Ry. Co., 205 U. S. 364, 27 Sup. 
Ct. 513, 51 L. ed. 841 (1907). 


41 Supra note 39. 


42 Chicago & N. W. R. v. Whitton, 13 Wall. 270, 283, 20 L. ed. 609 (U. S. 
1871); Case of the Sewing Machine Companies, 18 Wall. 552, 575, 21 L,. ed. 
914 (U. S. 1873); Mississippi & R. River Boom Co. v. Patterson, 98 U. S. 
403, 407, 25 L. ed. 206 (1878); Doctor v. Harrington, 196 U. S. 579, 586, 25 
Sup. Ct. 355, 49 L. ed. 606 (1904). 


43 Amtorg Trading Corp. v. Comm. of Internal Revenue, 65 F. (2d) 583 
(C. C. A. 2d, 1933) ; Amtorg Trading Corp. v. U. S., 71 F. (2d) 524 (C. C. 
P. A. 1934). 


44 Supra note 27. 
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Kalisyndikat Gesellschaft ** and Kunglig Jarvagastyrelsen v. Dexter 
& Carpenter,*® it is submitted that fundamentally they are contrary 
to and inconsistent with each other. Since the latter two decisions 
are of most recent date, they would seem to indicate the present tend- 
ency of the American courts in their attitude toward the incorpo- 
rated agencies of foreign sovereigns. RosaLi£ Borisow. 


PRESERVATION OF THE SUPREME Court RooM IN THE CAPITOL 


On May 28, 1934, the Senate in the Second Session of the 73d 
Congress, adopted the following Senate Resolution 193: 


“Resolved, That the court room now occupied by the United 
States Supreme Court in the Capitol when vacated by the Court, 
and the space below it formerly a part of the court room, shall 
be preserved and kept open to the public under such rules and 
regulations as may be prescribed by the Architect of the Capitol 
with the approval of the Committee on Rules of the Senate.” 


The movement resulting in this action was initiated by a group 
of persons anxious for the proper preservation of this historic room, 
of whom Mrs. John Lord O’Brian (wife of the former Assistant 
to the Attorney General under President Hoover), former Assistant 
Attorney General Seth W. Richardson, former Assistant Attorney 
General Charles Warren, Frederic A. Delano, Nicholas Murray 
Butler, Charles C. Burlingham of New York, and others were par- 
ticularly active. The adoption of the Resolution by the Senate was 
largely due to the hearty interest taken by Senator Joseph T. Robin- 
son of Arkansas, who introduced the Resolution on February 19, 
1934, and by Senator Royal S. Copeland of New York, and by Sena- 
tor William S. McNary of Oregon. 

Historical data contained in letters from Mr. Warren to Senator 
Robinson, and extracts from Warren’s The Supreme Court in United 
States History, I, pp. 170-171, 456-463, were printed in the Con- 
gressional Record, pages 3039, 5087, on February 22, 1934 and March 
22, 1934. 

The Court sat from 1801 to 1808 in a small room on the first floor 
of the Capitol, designed apparently for a Committee room. 

In 1808-1809, the Court sat in the rooms now occupied by the 
Clerk of the Court, while the Senate Chamber was being recon- 
structed. 


45 Supra notes 25 and 30. 


46 Supra note 32. 
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The Senate had sat from 1800 to 1808 in a room on the basement 
floor extending up through two stories; but owing to structural 
weakness this high room, in 1809, was divided by a flooring con- 
structed at the level of the first story of the Capitol and thus became 
two rooms—the lower being that now occupied by the Law Library, 
the upper being that occupied by the then Senate. 


From 1810 to 1814, the Supreme Court sat in this lower room 
on the basement floor. In 1815, after the destruction of the Capitol 
by the British, the Court sat at 204-206 Pennsylvania Avenue, S. E., 
in a house occupied by its clerk, Elias B. Caldwell. In 1817-1818, 
the Court sat in a small temporary room in the north wing of the 
restored Capitol. In 1819, the Court moved back into the room on 
the basement floor in which is the present Law Library, and it re- 
mained in that room from 1819 to 1859-1860, when it moved into 
its present quarters (the old Senate Chamber). It was in this base- 
ment room that the great cases of the Court were decided—the Dart- 
mouth College case, McCulloch v. Maryland, Cohens v. Virginia, 
Gibbons v. Ogden, the Cherokee Indian Cases, the Dred Scott Case, 
and many other famous historical cases; and in this basement room, 
there appeared and argued all the great lawyers of the American 
Bar prior to 1860. This room has not been changed structurally, 


and now, if the book cases, etc., should be removed, the room would 
appear just as it did in those forty-one historical years from 1819 


to 1860. 


Meanwhile, the Senate, which moved into the upper room in 1809- 
1810, occupied that room (which is now occupied by the Supreme 
Court), until the Capitol was burned by the British in 1814. After 
reconstruction, it again: occupied the same room from December 6, 


1819 to 1859. 


The present Supreme Court Room, as it now exists, is structurally 
the same as it was when the Senate occupied it from 1819 to 1859, 
with only two exceptions: (1) there is a false flooring now in ex- 
istence which covers the old stone flooring of the Senate room which 
was arranged in tiers; (2) an iron gallery, built in the 1830’s, which 
extended around the back of the room has been removed since the 
Senate left the room in 1859. Otherwise, the room exists substantially 
as it was from 1819 to 1859. 


On January 4, 1859, when the Senate moved into its present Sen- 
ate Room in the then new wing of the Capitol, an interesting cere- 
mony took place before the Senate left the old Chamber, at which 
Vice President John C. Breckenridge of Kentucky and the senior 
Senator John J. Crittenden of Kentucky delivered addresses strik- 





466 THE GEORGE WASHINGTON LAW REVIEW 


ingly portraying the historic association of the old room. (See Con- 
gressional Globe of January 4, 1859), portions which were as follows: 


Speech of Vice President John C. Breckenridge, 

Senate is assembled for the last time in this Chamber. Hence- 
forth, it will be converted to other use; yet it must remain for- 
ever connected with great events, and sacred to the memories 
of the departed orators and statesmen who here engaged in high 
debates and shaped the policy of their country. Hereafter, the 
American and the stranger, as they wander through the Capitol, 
will turn with instinctive reverence to view the spot on which 
so many and great materials have accumulated for history. They 
will recall the images of the great and good, whose renown is 
the common property of the Union; and chiefly, perhaps, they 
will linger around the seats once occupied by the mighty three, 
whose name and fame, associated in life, death has not been 
able to sever; illustrious men, who in their generation some- 
times divided, sometimes led, and sometimes resisted public 
opinion—for they were of that higher class of statesmen who 
seek the right and follow their conviction. There sat Calhoun, 
the Senator, inflexible, austere, oppressed, but not overwhelmed 
by his deep sense of the importance of his public functions, 
seeking the truth, then fearlessly following it—a man whose 
unsparing intellect compelled all his emotions to harmonize with 
the deductions of his rigorous logic, and whose noble countenance 
habitually wore the expression of one engaged in the perform- 
ance of high public duties. 

This was Webster’s seat. He, too, was every inch a Senator. 
Conscious of his own vast powers, he reposed with confidence in 
himself ; and scorning the contrivances of smaller men, he stood 
among his peers all the greater for the simple dignity of his 
Senatorial demeanour. Type of his northern home, he rises 
before the imagination, in the grand and granite outline of his 
form and intellect, like a great New England rook, repelling a 
New England wave. As a writer, his productions will be cher- 
ished by statesmen and scholars where the English tongue is 
spoken. As a Senatorial orator, his great efforts were histor- 
ically associated with this Chamber, whose very air seems yet 
to vibrate beneath the strokes of his deep tones and his weighty 
words. 

On the outer circle sat Henry Clay, with his impetuous and 
ardent nature, untamed by age, and exhibiting in the Senate 
the same vehement patriotism and passionate eloquence that of 
yore electrified the House of Representatives, and the country. 
His extraordinary personal endowments, his courage, all his 
noble qualities, invested him with an individuality and a charm 
of character which, in any age, would have made him a favorite 
of history. He loved his country above all earthly objects. He 
loved liberty in all countries. Illustrious man !—orator, patriot, 
philanthropist, whose light, at its meridian, was seen and felt 
in the remotest parts of the civilized world, and whose declining 
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sun, as it hastened down the west, threw back its level beams 
in hues of mellowed splendor, to illuminate and cheer the land 
he loved and served so well Fortunate will be the Ameri- 
can statesman, who in this age, or in succeeding times, shall 
contribute to invest the new Hall to which we go, with historic 
memories like these which cluster here.” 

Speech of Senator John J. Crittenden, “......We cannot 
quit this Chamber without some feeling of sacred sadness. This 
Chamber has been the scene of great events. Here questions 
of American Constitutions and laws have been debated; ques- 
tions of peace and war have been debated and decided; ques- 
tions of empire have occupied the attention of this assemblage 
in times past: this was the grand theater upon which these 
things have been enacted. They give a sort of consecrated char- 
acter to this Hall. Sir, great men have been the actors here. 
The illustrious dead that have distinguished this body in times 
past naturally rise to our view on such an occasion. I speak 
only of what I have seen, and but partially of that, when I say 
that here, within these walls, I have seen men whose fame is 
not surpassed by anything of Grecian or Roman name. I have 
seen Clay and Webster, and Calhoun and Benton, and Leigh 
and Wright, and Clayton (last, though not least) mingling to- 
gether in this body at one time, and uniting their counsels for 
the benefit of their country. They seem to our imagination and 
sensibilities, on such an occasion as this, to have left their im- 
press on these very walls; and this majestic dome seems almost 
yet to echo with the voice of their eloquence. This Hall seems 
to be a local habitation for their names. This Hall is full of 
the pure odor of their justly-earned fame. There are others, 
besides those I have named, of whom I will not speak, because 
they have not yet closed their careers, not yet ended their serv- 
ices to the country; and they will receive their reward here- 
after. There are a host of others I might mention—they deserve 
to be mentioned—but it would take too long. Their names are 
in no danger of being forgotten nor their services unthought 
of or unhonored. 

Because we leave this Chamber, we shall not leave 
behind us any sentiment of patriotism, any devotion to the coun- 
try which the illustrious exemplars that have gone before us 
have set to us. These, like our household goods, will be carried 
with us; and we, the representatives of the States of this mighty 
Union, will be found always equal, I trust, to the exigencies of 
any time that may come upon the country. No matter under 
what sky we may sit, no matter what dome may cover us, the 
great patriotic spirit of the Senate of the United States will 
be there; and I have an abiding confidence that it will never 
fail in the performance of its duty, sit where it may, even though 
it were in a desert.” 


The country has reason to be grateful to the Senate for its action 
in the preservation of rooms filled with the memories of the great 
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Senatorial debates and of the great legal arguments and judicial 
opinions of the past one hundred and thirty years.’ 


LEGISLATIVE PowER TO PUNISH CONTEMPT 


Although the Senate of the United States did not grant authority 
to an investigating committee of its creation to call for persons and 
papers until 1818,’ the history of that body since the censure of Gen- 
eral Jackson for usurpation of power in the Seminole campaign, is 
replete with instances in which the Senate has empowered its com- 
mittees to investigate and scrutinize the administration of the depart- 
ments of the government and the conduct of private and public offi- 
cials.? During the second session of the Seventy-Second Congress 
the Senate, on February 25, 1933, adopted Senate Resolution 349, 


1It is to be hoped that an impetus may be given to the search for the por- 
traits of Louis XVI and Marie Antoinette which were presented to the Con- 
gress of the United States by the King of France in 1784. These portraits 
hung on the walls of the Old Senate Chamber in Philadelphia from 1791 to 
1800, and of the Senate Chamber in the Capitol from 1800 to 1813. Shortly 
prior to 1842, they were hanging in the Rotunda of the Capitol. Since then, 
they have disappeared, and it is not known where they are. If they could now 
be found, their replacement on the walls of the Old Senate Chamber might be 
appropriate. See What Has Become of the Portraits of Louis XVI and Marie 
Antoinette belonging to Congress?, by Charles Warren, Proceedings of the 
Massachusetts Historical Society (1925) LIX, 45-85. 


1In its resolution of December 8, 1818, the Senate empowered a committee 
to investigate the conduct of officers in the Seminole War. Sen. Rep. No. 100, 
15th Cong. 2d Sess. Ser. No. 15. 


2 The Senate authorized committees to investigate alleged defalcations in the 
Internal Revenue Bureau and the Post Office Department in 1828 and 1830. 
Sen. Report 183, 20th Cong. Ist Sess., Ser. No. 167. Sen. Doc. No. 73, 21st 
Cong. 2d Sess. Ser. No. 204. Investigation of the banking system of the 
District of Columbia in 1857. Cong. Globe, 35th Cong. Ist Sess., 61. Investi- 
gation of fraud in the prosecution of claims before the governmental depart- 
ments. Cong. Globe 32d Cong. Ist Sess., 2100 (1852). Investigation of the 
District of Columbia Military Asylum in 1858. Cong. Globe, 35th Cong. Ist 
Sess., 1553 (1858). Investigation of alleged defalcations of the Public Printer. 
Cong. Globe, 36th Cong. Ist Sess., 522 (1860), also Sen. Rep. No. 205, 36th 
Cong. Ist Sess. Ser. No. 1040. Investigation of appropriations for the Post 
Office Department. Cong. Globe 36th Cong. Ist Sess. 2519 (1860). This in- 
vestigation related to mail contracts and their abrogation and is particularly of 
interest in view of the case under consideration. Sen. Rep. No. 270, 36th Cong. 
Ist Sess. Ser. No. 1040. Investigation of the seizure of the Harpers Ferry 
arsenal in which both persons and papers were called. Cong. Globe, 36th Cong. 
Ist Sess., 141 (1860). 

Since the Civil War, due to the tremendous growth and complexity of na- 
tional industrial and social problems, Senatorial investigations have become in- 
creasingly more frequent, and it therefore is not practicable to indicate all such 
investigations in this note. For a résumé of Congressional investigations see 
Landis, Congressional Power of Investigation, (1926) 45 Harv. L. Rev. 189-194. 

Prior to 1821, Congress appointed few investigating committees, the advent 
and growth of this method of inquiry was given great impetus by the decision 
in Anderson v. Dunn, 6 Wheat 205, 19 L. ed. 204 (U. S. 1821). 
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which authorized an investigation of all existing contracts for the 
carriage of air and ocean mail.* This committee, pursuant to the 
resolution, issued on January 31, 1934, a subpana duces tecum com- 
manding William P. McCracken, a lawyer who had represented indi- 
viduals and corporations engaged in the operation of airplanes over 
designated routes, to appear before the committee “instanter” and 
to bring “all books of account, bank pass books, cancelled checks, 
check stubs, deposit slips, papers, memorandums, correspondence, 
maps, copies of telegrams relating to air mail and ocean mail con- 
tracts.” In view of the lineage in the public press accorded the case, 
because of the amusing game of hide-and-seek between Sergeant-at- 
Arms Jurney and McCracken, it is not necessary in this article to 
review the details of the case which resulted in McCracken’s arrest 
for contempt pursuant to Resolution 172.* Suffice it to state here,° 
for the purpose of analysis and comment, that McCracken appeared 
on January 31, 1934, and stated that he was ready to produce all 
papers which he lawfully could, but that many of those in his pos- 
session were privileged communications between himself and corpora- 
tions or individuals for whom he had acted as attorney; that he could 
not lawfully produce such papers without the client first having waived 
the privilege; and that, unless he secured such waiver, he must exer- 


cise his own judgment as to what papers were within the privilege. 
He procured the consent of the Committee to wire his clients for 
waivers of the privilege, and some responded immediately waiving 
their privilege. On February 1, McCracken produced all the papers 
of those clients who had consented. On February 2, before the Com- 
mittee had decided whether the production of all the papers should be 
compelled, the witness appeared and informed the Committee that 


3 Sen. Res. 349, 72d Cong., 2d Sess. (1933). 

4Sen. Res. 169, 72d Cong., 2d Sess. (1934) under authority of which Mc- 
Cracken was arrested on Feb. 2, 1934, read in part as follows: 

“WHEREAS, The appearance and testimony and correspondence, records, files 
and books are material and necessary in order that the Committee may properly 
execute the functions imposed upon it and obtain information necessary as a 
basis for such legislation as the Senate may deem necessary, concerning ocean 
and air mail contracts; therefore, be it 

“Resolved, That the President of the Senate issue his warrant, commanding 
the Sergeant at Arms or his deputy, to take into custody the body of the said 
William P. McCracken before the bar of the Senate and to bring with him 
the correspondence . . . referred to and then and there to answer such ques- 
tions pertinent to the matter under inquiry . . . as the Senate may pro- 
pound:. . .” 

Sen. Res. 172, 72d Cong., 2d Sess. (1934) omitted any statement of legisla- 
tive purpose, commanded McCracken, among others, to appear 

“., . to show cause why they should not be punished for contempt of the 
Senate on account of the destruction and removal of certain papers, files and 
memorandums from petitioner’s files after a subpoena had been served upon him.” 

5 For a detailed account of the facts see McCracken v. Jurney, 63 App. D. C. 
342, 72 F. (2d) 560 (App. D. C. 1934). 
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he had permitted an agent of one of the clients to remove from the 
files papers of a personal nature, and that his partner without his 
knowledge, had permitted another client to remove papers relating 
to air mail contracts. The Committee then decided that all papers 
in McCracken’s possession should be produced, and the respondent 
made available to the Committee all the remaining papers. It was 
at this stage of the proceedings that Resolution 169 was issued. The 
evidence indicates that all the papers taken by McGiven, to whom the 
respondent had given permission to remove letters of a personal na- 
ture, were returned the next day. The letters destroyed by Brittin, 
who had acquired the papers without the attorney’s permission or 
knowledge, were subsequently salvaged by postal employee’s from 
sacks of waste paper. 

The respondent contended in his petition for a writ of habeas 
corpus, that prior to the adoption of the citation for contempt under 
Resolution 172,’ he had produced and delivered to the Senate “to the 
best of his ability, knowledge, and belief every paper of every kind 
and description in his possession or under his control relating in any 
way to air or ocean mail contracts.” The trial court heard the case 
on demurrer, discharged the writ and dismissed the petition. The 
Court of Appeals, two Justices dissenting, reversed the judgment and 
remanded the case to the District Supreme Court with directions to 
discharge the prisoner. The Supreme Court granted certiorari “be- 
cause of the importance of the question presented.” ® 

It is interesting to note that attorneys for respondent evidently 
were of the opinion that the rules enunciated in McGrain v. Dough- 
erty’® represent the judicial ultimatum as to the scope of legislative 
authority to instigate investigations, because the respondent conceded 
(1) that the Senate was engaged in an inquiry which it had the con- 
stitutional power to make; (2) that the Committee had authority to 
require the production of papers as a necessary incident of the power 
of legislation; (3) that the Senate has the power to coerce their 
production by means of arrest. Repeated decisions in English, 
Colonial and federal cases have given sanction to the powers con- 
ceded by respondent. 


6 Supra note 4. 

7 Supra note 4. 

8 Supra note 5. 

9 Jurney v. McCracken No. 339—October term 1934 (U. S., Feb. 4, 1935). 

10273 U. S. 135, 47 Sup. Ct. 319, 71 L. ed. 580 (1926). 

11 For a collection of early cases see Landis, Congressional Power of In- 
vestigation, supra; CLARKE, Essays 1n CorontaL History PRESENTED TO 
CuHarLes McCLeEAN ANpbREwsS (1931); May, LAw anp USAGE oF PARLIA- 
MENT, 5th ed. (1863); Potts, Power of Legislative Bodies to Punish for Con- 
tempt, (1926) 74 U. or Pa. L. Rev. 691; Wurrke, History or PArLIAMEN- 
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McCracken’s sole contention in support of his petition was that the 
Senate had no power to arrest him with a view to punishing him. He 
alleged that the act complained of—the alleged destruction and re- 
moval of the papers after service of the subpoena—was the “past com- 
mission of a completed act which prior to the arrest and proceedings 
to punish, had reached such a stage of finality that it could no longer 
affect the proceedings of the Senate or any Committee thereof, and 
which, and the effects of which, had been undone long before the 
arrest.” Respondent contended that the Senate had encroached upon 
the bounds of the judicial power in attempting to punish him for a 
criminal contempt and that if petitioner’s premises were sanctioned 
by the court, the foundations of tripartite government established by 
the Constitution would begin to crumble.’* 

The decision of February 4, 1935,'* has undoubtedly found op- 
ponents in every school of legal thought—the analysts, the historians, 
the Beckian constitutionalists—all can find features of the case which 
go against their conceptual grain; but the Court decided that the 
extension of authority was born of necessity and therein apparently 
lies the real basis for the decision. The mental pains of opposing 
separationists, however, were undoubtedly somewhat alleviated by 
the reminder in the decision that Kilbourne v. Thompson still stands 
for the rule that such assertions of authority are subject to judicial 
review. A comparison of opinions leads the reader to the conclusion 
that Mr. Justice Brandeis was not a little influenced by the clear, 
Harum-like, dissent of Justices Hitz and Groner in the Court of 
Appeals.** 

As a preface to this critical commentary, it is submitted that the 
decision in Jurney v. McCracken evidences a belief on the part of the 
Court that the very integrity of our national life is dependent upon 
the power of the Congress to secure access to facts; that the day of 
so-called “absolute rights” is passing. The decision was conceived 
in the epoch-making period of the Gold Clause cases—both are in the 
tempo of the New Deal. It is the province of this editorial to con- 


TARY PriviLEcE (1921). Decisions of the Supreme Court showing the develop- 
ment of the power to punish for contempt will be cited for particular phases 
of the comment throughout the article. 

12 That the foundations had suffered some deterioration as a result of uncon- 
stitutional encroachments, evidently was the opinion of the Court in Kilbourne 
v. Thompson, 103 U. S. 190, 26 L. ed. 377 (1880). At p. 191, Miller, J., said: 

“But while the experience of almost a century has in general shown a wise 
and commendable forbearance in each of these branches from encroachments 
upon the others, it is not to be denied that such attempts have been made, and 
it is believed not always without success.” 

13 See p. 6 of the opinion in No. 339 where Justice Brandeis denies that the 
case stands for an extension of congressional privilege. 

14 Supra note 5. 
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cern itself with the summary manner in which the opinion dismissed 
the precedents of decided cases and such weighty considerations as 
the scope of judicial review upon a petition for a writ of habeas 
corpus. It is not so much the conclusion that evokes this comment, 
as the juristic method by which the Court reached its desideratum. 

After stating that the House of Commons has punished witnesses 
for similar offenses, and the power to so punish is an essential and 
established privilege of the Senate as evidenced by the assertion of 
the privilege by Colonial assemblies and American Courts, the Court 
reaches the conclusion that power to punish for contempt is neces- 
sarily ancillary to the legislative function. There is respectable au- 
thority, however, in support of the contention that the British Parlia- 
ment has inherently different powers from the Congress of the United 
States, and that the decisions of the former, because of the historically 
judicial functions of that body, can serve as no precedent for attrib- 
uting quasi-judicial functions to the latter.* The Parliament of 
England, before its division into two bodies, was a high court of 
judicature and upon its separation each house exercised the function 
of a court. Mr. Justice Brandeis, in the instant case, cited English 
cases in which the House of Commons punished witnesses for pre- 
varicating before investigating Committees,’® but in view of the fact 
that our legislative system and the English Parliament were clearly 
distinguished in Kilbourne v. Thompson," in regard to the power of 
those two bodies to punish recalcitrant witnesses, the cited cases ap- 
parently provide uncertain precedent. In fact, the difference has 
been judicially noticed and applied by the English courts in Kielly 
v. Carson.** It has been generally conceded by commentators that 
Kilbourne v. Thompson lost prestige because of the limitation it 
placed upon the scope of legislative investigation and the detailed 
definiteness of legislative purpose which it required.1® Conceding 
that Mr. Justice Miller erred as to the nature and scope of the inquiry, 
however, what he said as to the power of the House of Representa- 
tives to punish for contempt had its basis in the precedent and logic 





15 Kilbourne v. Thompson, supra note 12. In his opinion Justice Miller 
stated: “We are of the opinion that the right of the House of Representatives 
to punish the citizen for a contempt of its authority or breach of its privileges 
can derive no support from the precedents and practices of the two Houses of 
the English Parliament nor from the adjudged cases in which the English 
courts have upheld these practices. 


16 Charles Woolfen, 112 Comm. Jour. 354, 372, 377; Acton, Sheriff of 


London, Petyt, Miscellanea Parliamentaria, (1680) p. 108; Randolph Daven- 
port, Jd., p. 120. 


17 Supra note 15. 
18 Kielly v. Carson, 4 Moore P. C. 63. 
19 See Landis, Congressional Power of Investigation, supra note 2, pp. 217-218. 
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of decided American cases. It may be true that the present court 
felt that Kilbourne v. Thompson has been discredited and thus felt 
justified in riding roughshod over its distinctions—even though those 
distinctions between American and British legislative powers were 
conceived by the mind that interpreted the law in the Slaughter House 
cases. 

The opinion in the McCracken case stated that there is no case to 
be found “in which the exertion of the power to punish for contempt 
has been successfully challenged on the ground that before punish- 
ment the offending act had been consummated or that the obstruction 
suffered was irremediable.” It is true that such power has “never 
been challenged,” but if the Senate had asserted such power in 1821, 
when Anderson v. Dunn*® was decided, the opinion in that case and 
the congressional debates of that day leave little doubt in the mind 
of the reader that such usurpation of the judicial function (as it 
would have then been considered) would have been “successfully 
challenged.” In that case the Supreme Court, in considering the 
rule by which the extent of the implied power of legislative assemblies 
to deal with contempt was controlled, declared it to be “the least pos- 
sible power adequate to the end proposed,” which, said Chief Justice 
White in Marshall vy. Gordon,” “was but a form of stating that as 
it resulted from implication and not from legislative will, the legis- 
lative will was powerless to extend it further than implication would 
justify.” Although Anderson v. Dunn seemingly stood for the prin- 
ciple that the House possesses the general power of punishment for 
contempt, and that its judgment of contempt cannot be inquired into, 
the congressional debates and temper of the early 19th century make 
it apparent that the authority expressed was more in statement than 
in thinking.2? Indeed, Kilbourne v. Thompson expressly overruled 
Anderson vy. Dunn as to this very same expression of the scope of 
legislative authority. Mr. Justice Miller, by repetition, gave emphasis 
to the argument that no general power of inflicting punishment was 
conferred upon Congress by the Constitution and that any such impli- 
cation was repugnant to other express provisions, such as the due 
process clause of the Fifth Amendment. In Marshall v. Gordon** 
the court said that from the very nature of the power it is clear that 
it does not embrace punishment for contempt as punishment, since 


20 Supra note 2. 

21 243 U. S. 521, 37 Sup. Ct. 448, 61 L. ed. 881 (1916). 

22 As Jate as 1832 John Quincy Adams strongly opposed even the appointment 
of committees for investigating purposes. See 8 Cong. Deb. 1846 (1832). 


During Jackson’s administration the power was denied. See Landis, Congres- 
sional Power of Investigation, supra note 2, p. 181. 


23 Supra note 21. 
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it rests only upon the right of self-preservation, that is, the right to 
prevent the discharge of legislative duty or the refusal to do that 
which there is an inherent legislative power to compel in order that 
legislative functions may be performed. 

In the case under consideration, the Court stated that as early as 
1795 the power to punish a private citizen for a past and completed 
act was exerted by Congress, and in support of that statement noted 
that the House in that year took into custody two persons on charges 
of attempting to bribe some of its members.** The Court also re- 
ferred to a number of incidents in which persons were arrested on 
contempt charges for assaulting members of Congress. However, 
as indicated in Anderson v. Dunn, these arrests were mere incidents 
not cases—“the want of spirit in the individuals to resist oppression 
cannot fairly be construed as acquiescence on the part of the pub- 
lic.” ?> In Marshall v. Gordon*® the court said that Congress has 
“the right to determine in the use of legitimate and fair discretion 
how far, from the nature and character of the act, there is necessity 
for repression to prevent immediate recurrence, that is to say, the 
continued existence of the interference or obstruction to the exercise 
of the legislative power.” If this statement could be construed to 
mean that the “immediate recurrence” referred to is a recurrence of 
the same act by another person, instead of the same act by the same 
person, then the court presented with the problem involved in the 
McCracken case would have had a judicial ray to light its pathway. 
Evidently the Court, as manifest by its silence, was of the opinion 
that this meaning cannot be imputed to the phrase “immediate recur- 
rence’; and the setting in which the statement is found in the opinion 
indicates that the Court meant the possibility of an immediate recur- 
rence of the contempt by the person in custody.** The cases in which 
a person is punished for contempt because of an attempt to bribe or 
assault a member of Congress can readily be distinguished from the 
contempt charged against McCracken, and if the statements in Mar- 
shall v. Gordon can be taken at their face value, then the distinguish- 
ing characteristics of the cases place them in separate categories as to 
the power of the Senate to punish for contempt. It would seem, in 
view of the limitations literally prescribed in Marshall v. Gordon, 
that the act of McCracken for which the Senate asserted the right to 
try and punish him was not of such character as to permit it reason- 
ably to be determined in the use of legitimate and fair discretion that 


24 Jurney v. McCracken, supra note 9, note p. 3. 
25 Supra note 2. 

26 Supra note 21. 

27 Supra note 21, pp. 544-5. 
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there was necessity for repression to prevent immediate recurrence,” 
that is to say, the continued existence by respondent of any interfer- 
ence or obstruction to the exercise of the legislative power. The 
respondent could not impede the progress of the Committee’s inquiry 
by a further destruction of papers required by the Committee because, 
as the evidence showed, all the papers had been made available to the 
Committee at the time of the arrest on February 5. In the cases 
referred to in the Court’s opinion, there was a possibility that the 
assaulter or briber if released from custody might immediately again 
assault or attempt to bribe and thus bring about a recurrence of the 
very act for which he had been arrested. Of course, the fact that 
McCracken had obstructed the legislative process and was definitely 
antagonistic toward the enquiry, might well have provoked the thought 
in the Senators’ minds that if the opportunity were presented the 
respondent would not hesitate, in some manner, to hamper again the 
work of the Committee and thus there would be a “recurrence.” The 
dissenting opinion in the Court of Appeals** proceeds on this as- 
sumption, and a reasonable, instead of a literal, interpretation of the 
language of Marshall v. Gordon permits the conclusion that the Court 
would not have been adverse to such assertion of the Senate’s power. 

Although Resolution 169°° included a statement of legislative pur- 
pose, Resolution 172*° simply commanded the respondent to appear 
and show cause why he should not be punished for his contempt. 
Attorneys for respondent claimed that this amounted to an assertion 
of exclusively judicial powers. In view of the limitations placed on 
the Senate’s power to punish for contempt, and the length to which 
the Court went in McGrain v. Daugherty and Kilbourne v. Thompson 
to emphasize the necessity of a statement of legislative purpose, it is 
submitted that the Committee should have shown more deference to 
the formal statement of its legislative purpose in Resolution 172." 
There is little real merit to respondent’s contention, however, unless 
the Senate did in fact assert such power which the Constitution ex- 
pressly vests in the Supreme Court and the inferior courts.*? The 
Senate does not have power to punish crimes as such,** nor does it 
have the power to punish contempt solely gua punishment.** Amend- 

28 Supra note 5. 

29 Supra note 4. 

30 Supra note 4. 

31 Kilbourne v. Thompson, supra note 12. See also Barry v. United States, 
279 U. S. 597, 49 Sup. Ct. 452, 73 L. ed. 867 (1928), where the court held that 
the Senate may issue a warrant without previous subpoena, and that the state- 
ment of legislative purpose may be couched in general terms. 

32 Art. III, §1, Unirer States ConstituTIon. 

33 Art. III, §2, Unirep States ConstiruTIONn. 


34 Marshall v. Gordon, supra note 21; Martin v. Hunter’s Lessee, 1 Wheat. 
304, 328, 14 L. ed. 304 (U. S. 1816). 
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ments V and VI of the Constitution also could be invoked to protect 
a criminal arraigned before the Senate bar. To permit the Com- 
mittee to be prosecutors, and then to become members of the trial 
jury to ultimately sit in judgment upon the guilt or innocence of the 
defendant, would be manifestly unfair and subversive of the con- 
stitutional rights of a citizen. The method of procedure of the Senate 
is reason enough for denying it judicial functions.*® Nevertheless 
as pointed out in Mr. Justice Brandeis’ opinion, a contempt which may 
be a statutory criminal offense against one jurisdiction,®* may as to 
another jurisdiction (the Senate) be such an act as to be punishable 
not as a crime, but simply as an offense against the authority of 
that body. Such punishment through contempt proceedings is not 
precluded because punishment may be inflicted for the same act as a 
statutory offense.** It would seem, though, that when the Senate 
desires to punish a person solely qua punishment (and an impartial 
analysis of Resolution 172 and the motive which prompted the reso- 
lution seems to indicate that such was the Senate’s purpose) the case 
should be certified to the United States Attorney for the District of 
Columbia who, under the Act of 1857, is the proper official to prose- 
cute the wrongdoer.** The knowledge that one guilty of contempt 





385 McGrain v. Daugherty, supra note 10. 
86 The following sections of the Revised Statutes were derived from an act 
of January 24, 1857, entitled “An act more effectually to enforce the attendance 
of witnesses on the summons of either House of Congress, and to compel them 
to discover testimony.” 11 Stat. L. 155, c. 19. 

“Sec. 102. Every person who, having been summoned as a witness by the 
authority of either House of Congress, to give testimony or to produce papers 
upon any matter under inquiry before either House, or any committee of either 
House of Congress, wilfully makes default, or who, having appeared, refuses 
to answer any question pertinent to the question under inquiry, shall be deemed 
guilty of a misdemeanor, punishable by a fine of not more than one thousand 
dollars nor less than one hundred dollars, and imprisonment in a common 
jail for not less than one month nor more than twelve months. 

“Sec. 103. No witness is privileged to refuse to testify to any fact, or to 
produce any paper, respecting which he shall be examined by either House of 
Congress, or by any committee of either House, upon the ground that his testi- 
mony to such fact or his production of such paper may tend to disgrace him 
or otherwise render him infamous. 

“Sec. 104. Whenever a witness summoned as mentioned in section one hun- 
dred and two fails to testify, and the facts are reported to either House, the 
President of the Senate or the Speaker of the House, as the case may be, shall 
certify the fact under the seal of the Senate or House to the district attorney for 
the District of Columbia, whose duty it shall be to bring the matter before the 
grand jury for their action. 

“Sec. 859. No testimony given by a witness before either House, or before 
any committee of either House of Congress, shall be used as evidence in any 
criminal proceeding against him in any court, except in a prosecution for per- 
jury committed in giving such testimony. But an official paper or record pro- 
duced by him is not within the said privilege.” 

87 In re Chapman, 166 U. S. 661, 17 Sup. Ct. 677, 41 L. ed. 1154 (1896). 
Ex parte Hudgings, 249 U. S. 378, 39 Sup. Ct. 337, 63 L. ed. 656 (1918). 

38 Jn re Chapman, supra note 37; Sinclair v. United States, 279 U. S. 263, 
49 Sup. Ct. 268, 73 L. ed. 692 (1928). See also Frankfurter and Landis, Power 
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may be subjected to such prosecution undoubtedly serves more effec- 
tively as a deterrent to acts of contempt than the fear of punishment 
by the Senate to which there is not attached such stigma of disgrace 
in the public mind.*® In view of the authority of the Senate to cer- 
tify such cases to the United States Attorney, the contention that the 
Senate’s power to punish is essential, inherent and necessary to its 
preservation may, as regards cases like the present, be successfully 
rebutted. The implied power that is “essential and inherent” and 
ancillary to its legislative function is the authority to call for and 
compel the production of persons and papers.*® The asserted power 
to punish an individual solely gua punishment can easily be confused 
with the legitimate and essential power to coerce an individual by 
punishment to answer interrogatories and produce papers. 

It is a continuing confusion of ideas to attempt to distinguish, as 
did respondent in this case, the two spheres of authority to punish 
for contempt by setting up separate categories of civil contempt and 
criminal contempt. Civil and criminal contempts defy analysis. In 
Gompers v. Bucks Stove and Range Co.,** the Court recognized the 
limitations of an analytical approach to the subject when it stated that 
“contempts are neither wholly civil nor altogether criminal,” and that 
it is not the fact of punishment, but rather its character and purpose, 
that often serve to distingush between the two classes of cases.*? 


of Congress over Procedure in Criminal Contempts in “Inferior” Federal 
Courts (1924) 37 Har. L. Rev. 1010. 


39 THE Eventnc Star (Washington, D. C.) on Feb. 27, 1935, the day Mc- 
Cracken began serving his ten-day term, carried a humorous feature story of 
the prisoner’s daily routine. 


40 Van Devanter, J., in McGrain v. Daugherty, supra note 10: 

“We conclude that the investigation was ordered for a legitimate object; 
that the witness wrongfully refused to appear and testify before the committee 
and was lawfully attached; that the Senate is entitled to have him give testi- 
mony pertinent to the inquiry, either at its bar or before the committee.” 


41 221 U. S. 418, 31 Sup. Ct. 492, 55 L. ed. 797 (1910). 


42 The Court continues its comparison at p. 441 et seq: 

“Tf it is for civil contempt the punishment is remedial, and for the benefit of 
the complainant. But if it is for criminal contempt the sentence is punitive, to 
vindicate the authority of the court. It is true that punishment by imprison- 
ment may be remedial, as well as punitive, and many civil contempt proceed- 
ings have resulted not only in the imposition of a fine, payable to the complain- 
ant, but also in committing the defendant to prison. But imprisonment for 
civil contempt is ordered where the defendant has refused to do an affirmative 
act required by the provisions of an order which, either in form or substance, 
was mandatory in its character. Imprisonment in such cases is not inflicted 
as a punishment, but is intended to be remedial by coercing the defendant to do 
what he had refused to do. The decree in such cases is that the defendant 
stand committed unless and until he performs the affirmative act required by the 
court’s order. 


“On the other hand, if the defendant does that which he has been commanded 
not to do, the disobedience is a thing accomplished. Imprisonment cannot undo 
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Even a cursory glance at the “character and purpose” of the punish- 
ment in the principal case reveals that the punishment was to operate, 
not as a remedy coercive in its nature, but solely as punishment for 
the completed act of disobedience. Under the distinctions drawn in 
the Gompers case, the offense, then, was a criminal contempt and the 
power to punish the wrongdoer, according to the traditional view, lay 
in the judiciary. Admitting that the Committee might also derive 
some incidental benefit from the fact that such punishment tends to 
prevent a repetition of the disobedience, there is no justification, under 
the rule of the Gompers case, for taking the offense out of the crim- 
inal contempt category.** But, obviously, there is no need to try to 
take the offense out of the criminal contempt category to give the 
Senate jurisdiction,** because, as already pointed out, the Senate does 
not punish the crime as such but takes jurisdiction solely because the 
offense obstructs, or tends to obstruct, legislative progress.*® The 
authorities already cited proclaim the settled doctrine that each House 
of Congress, in the performance of the legislative function, must 
have some power of self-help and self-preservation. There is no 
rigid line of demarcation between that power and the power asserted 
in the present case. In fact, it is probably not too extended an ex- 
cursion into the realm of conjecture, to conceive of a constitutionally 
implied power vested in the Senate to punish for the sole purpose of 
vindicating its authority. As pointed out by Mr. Justice Brandeis in 
the McCracken case, the enactment of the Act of 1857 was not a 
recognition of any limitation of the power of Congress to punish for 
contempt, but its purpose was to supplement the power by providing 


or remedy what has been done nor afford any compensation for the pecuniary 
injury caused by the disobedience. If the sentence is limited to imprisonment 
for a definite period, the defendant is furnished no key, and he cannot shorten 
the term by promising not to repeat the offense. Such imprisonment operates, 
not as a remedy coercive in its nature, but solely as punishment for the com- 
pleted act of disobedience. 

“It is true that either form of imprisonment has also an incidental effect. 
For if the case is civil and the punishment is pt urely remedial, there is also a 
vindication of the court’s authority. On the other hand, if the proceeding is 
for criminal contempt and the imprisonment is solely punitive, to vindicate the 
authority of the law, the complainant may also derive some incidental benefit 
from the fact that such punishment tends to prevent a repetition of the dis- 
obedience. But such indirect consequences will not change imprisonment which 
is merely coercive and remedial into that which is solely punitive in character, 
or vice versa.” In Marshall v. Gordon, supra note 21, the Court recognized 
that the method of proceeding against one in contempt of either legislative or 
judicial tribunals is essentially similar if the power to proceed at all exists. 
See Toledo Newspaper Co. v. United States, 247 U. S. 402, 38 Sup. Ct. 560, 
62 L. ed. 1186 (1917), relative to the power of a judicial body to punish for 
contempt. As to the distinctions between civil and criminal eee see ex 
parte Grossman, 260 U. S. 87, 43 Sup. Ct. 95, 67 L. ed. 487 (1922 

43 Gompers v. Bucks Stove and Range Co., supra notes 41 and 2 

44 Fx parte Hudgings, supra note 37. 

45 In re Chapman, supra note 37. 
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for additional punishment.*® If Congress were to attempt by legis- 
lation to divest itself of its power to punish for contempt by an at- 
tempted transfer of the entire power to the judiciary, the Chapman 
case, at pages 671-672, indicates that such an attempted divestment 
of its power would be unconstitutional.** If then it is conceded that 
there is no clear or tangible line of demarcation based on distinctions 
between civil and criminal contempt, or distinctions between the 
power asserted and the power implied; and that Congress cannot 
divest itself of its inherent power to punish for contempt; it is not 
unreasonable to conclude that in order to augment and preserve its 
legislative function it has been given full power under the Constitu- 
tion to punish recalcitrant witnesses, whether such punishment is to 
compel testimony, prevent recurrences of contumacious acts, or vindi- 
cate the authority of the Congress. Of course, the power must be 
exercised by “the use of legitimate and fair discretion,” ** and the 
assertion of such power is subject to judicial review.*® 

The fact that the respondent in this case did not destroy any 
papers, simply permitted them to be removed from the files, raises the 
interesting question as to the extent of the affirmative duty a witness 
owes to protect papers in his possession. Justice Groner, in his dis- 
senting opinion in the Court below,*®° hints at a reasonable limitation : 
“To say at one moment that the power exists to punish for failure to 
deliver papers, and then to say that it is lost if the contumacy of the 
witness results in destruction rather than in deliberate withholding, 
seems to me both inharmonious and absurd.” In effect the Court 
says that if the witness is contumacious—if he is at fault—he should 
be punished. Negligent disregard for the safety of the papers, as well 
as wilful acts resulting in their destruction, would probably establish 
sufficient fault in the witness to justify punishment.** Under the 
view that the Senate has power to punish for any obstruction or 
attempted obstruction of its legislative process, the Court might 
further vindicate the Senate’s essential privilege by adjudging a 


46 Jn re Chapman, supra note 37. 

47 Supra note 37, pp. 671-672: “We grant that Congress could not divest it- 
self or either of its Houses, of the essential and inherent power to punish for 
contempt in cases to which the power of either house properly extended.” 

48 Marshall v. Gordon, supra note 21. 

49 Kilbourne v. Thompson, supra note 12. 

50 Supra note 5. 

51 Kelton v. United States, 294 Fed. 491 (C. C. A. 3d, 1923) cert. den. 264 
U. S. 590 (1924) held that a person could not be in contempt unless he knew 
of the court order. This suggests, by analogy, that knowledge of the contem- 
plated or pending investigation is an essential fact to be proved in determining 
bad faith and intent to hamper the inquiry. , ; 

As to knowledge of proceedings as a prerequisite to punishment in contempt 
cases generally, see 43 Harv. L. Rev. 494 (1930). 
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citizen in contempt who, before being called as a witness, destroys 
papers in his possession with the intention of hampering, impeding 
or otherwise obstructing the legislative inquiry. Certainly this is not 
less wilful, less contumacious, or less obstructive than attempting to 
bribe a member. The difficulty the Senate would encounter in sus- 
taining its burden of establishing bad faith, should apprise the Com- 
mittee of the expediency of summoning all witnesses before the 
commencement of the hearing.*? 

Many will ask, as the respondent did in this case, Why, if the 
Senate has the power to administer punishment as such, is this pun- 
ishment confined to imprisonment? Why has not the Senate power 
to punish by fine, or by both fine and imprisonment? If the Senate 
may impose a sentence for ten days, why can it not impose one of 
ten months or two years? And lastly, why cannot the imprisonment 
extend beyond the session? Punishment for contempt has been con- 
fined to imprisonment largely because it is the “punishment that suits 
the crime’”—or better, deed. The history of the English Parliament 
and the Colonial Governments reveals that the British legal system 
embraced no other form of punishment for contempt.®* The futility 
of attempting to extract fines from contumacious paupers no doubt 
discouraged the levying of fines as a mode of punishment. The Senate 
has no power to punish a crime as such, and in name at least it im- 
poses no sentence—simply holds the recalcitrant witness in custody. 
Just as the English legal system has considered imprisonment the 
suitable form of punishment for contempt, so has it felt that the 
duration of the term of imprisonment should not exceed the period 
during which the tribunal is sitting.°° It is true that the House of 
Commons had the right to fix a prolonged term of imprisonment, but 
the right was never exercised except during periods of political op- 
pression. Oppressive tribunals did imprison subjects for contempt 
for long periods, and in numerous instances the forgotten prisoners 
languished in jail many years after the oppressors had been over- 
thrown. It was this oppression and injustice which prompted the 
early American Governments to place limitations in their constitu- 


52 For an excellent analysis of the problems which confront legislative in- 
vestigating committees, see Herwitz and Mulligan, The Legislative Investi- 
gating Committee (Foreword by Samuel Seabury) (1933) 33 Con. L. Rev. 1. 
See Handler, The Constitutionality of Investigations by the Federal Trade Com- 
mission (1928) 28 Cor. L. Rev. 905, 924, for a comparison of the investigatory 
power of the executive branch with that of the legislative and judicial. 

53 May, LAw AND USAGE OF PARLIAMENT, 5th ed. (1863); Marshall v. 
Gordon, supra note 21, at p. 533; ConstiTUTION oF MARYLAND, 1776 Art. 12; 
CoNSTITUTION OF MASSACHUSETTS, 1780, part 2, chap. 1, § 3, Articles 10 and 11. 

54 In re Chapman, supra note 37. 


55 McGrain v. Daugherty, supra note 10. 
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tions upon the mode and duration of punishment in contempt cases.** 
An assertion of authority by the Senate to imprison a recalcitrant 
witness for a long period of time extending beyond the session, could 
undoubtedly be declared unconstitutional under the rule in Marshall 
v. Gordon, and an unwarranted extension of its implied power (rather 
than a vindication of its essential privilege) even under so liberal an 
interpretation as Jurney v. McCracken. 

With the brief statement that “the sole function of the writ of 
habeas corpus is to have the Court decide whether the Senate has 
jurisdiction to make the determination which it proposes,” the Court 
dismissed this important aspect of the case.** The effect and appli- 
cability of this statement is dependent upon the meaning attributable 
to the word “jurisdiction.” The concluding paragraph of the opinion 
conveys the impression that a consideration of the facts alleged in 
the petition for habeas corpus is not within the scope of judicial 
review. But, although a statement of the rule quoted above is found 
in the cases which the Court cites, a painstaking analysis of the opin- 
ions and facts in those cases inevitably leads to the conclusion that in 
deciding whether the tribunal had jurisdiction, the Court really deter- 
mined if the petitioner for the writ was illegally held.** Mr. Justice 
VanDevanter, throughout his opinion in McGrain v. Dougherty,*® 
indicates that only by a careful consideration of the facts, upon which 
a petitioner bases his contentions, can the Court determine if the 
“controlling limitations and restrictions” on the Senate’s power have 
been disregarded. In view of these conclusions it would seem that 
McCracken’s allegations in his petition, not only went to the ques- 
tion of guilt which the Senate proposed to try, but they were indis- 
pensable factors in enabling the Court to determine the nature of the 
power which the Senate was attempting to exercise. 

The decision presumably is a result of the Court’s evaluation and 
attempted reconciliation of the conflicting interests involved: on the 
one hand, the American citizen’s traditionally individualistic interest 
in freedom from governmental interference; on the other, the public 
interest in equiping legislative bodies to delve into the private affairs 
of individuals and corporations so that they can more intelligently 
legislate for the national good. The Court’s decision in this case to 
extend the Senate’s power to punish contempts, may be necessary, 


56 (1790) South Carolina, Art. 1; (1792) New Hampshire, part second, 
§§ 22-23; (1796) Tennessee Art. 1; (1798) Georgia Art. 1. 


57 Supra note 9, p. 8. 


58 Barry v. United States, supra note 31; Henry v. Henkel, 235 U. S. 219, 
35 Sup. Ct. 54, 59 L. ed. 203 (1914); Matter v. Gregory, 219 U. S. 210, 31 
Sup. Ct. 143, 55 L. ed. 184 (1910). 


59 Supra note 10, pp. 176, 177. 
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may even find justification in precedent, but out of the decision 
emerges no definite compromise between governmental necessity and 
private rights; no delimitation of the power of Congress to compel 
testimony or punish contempt; only a declaration that such an exten- 
sion of power is the sina qua non of enlightened legislation. 

Homer Joe. M. BarLow. 


INCORPORATION BY REFERENCE OF FEDERAL RECOVERY LAWS AND 
ADMINISTRATIVE REGULATION IN STATE ACTS 


Necessity for state codperation in the enforcement of the National 
Industrial Recovery Act* has given rise to the question of the consti- 
tutionality of incorporation by reference of federal laws and regu- 
lations in state legislation. Several lines of action were open to the 
states when the President asked for state codperation. They could 
rewrite the Act as a whole in the state act, and set up an adminis- 
trative body in the state with similar functions as the National Recov- 
ery Administration; or they could reénact the federal act and then 
call a special session of the legislature every time a code was approved 
by the President, and reénact that code as a part of the state law; 
or they could incorporate the act by reference, and provide that future 
codes should be considered a part of such state law. 

Of these three possibilities only the last was feasible from a prac- 
tical point of view. To this end, General Hugh S. Johnson proposed 
a model state industrial recovery act.? This “model act” was designed 
to facilitate state adoption of the NIRA, without necessitating the 
setting up of state administrative bodies or adopting codes after they 
were approved by the President.* This proposed bill provided that 
all codes or regulations which may be approved or prescribed in the 
future should automatically become a part of the State Act. Thus, 





148 Strat. L. 195 (1933); 15 U. S. C. Supp. VIII, § 701 (1934). 
2NRA Official Release, No. 3243, Feb. 12, 1934. 


3 The model bill has five major provisions: 

a. The services of state and local officials may be used in NIRA policing. 

b. Every code of fair competition or agreement which has been or may be 
approved or prescribed for any trade or industry pursuant to the terms of the 
NIRA shall be the standard of fair competition for that trade or industry 
in all of its transactions within the state, not in or affecting interstate or 
foreign commerce. 

c. A violation of any code or agreement shall be a misdemeanor. 

d. Firms complying with the codes or agreements shall be exempt from the 
state anti-trust laws or any court decrees issued under them. 


e. The state, county, and municipal purchasing shall be limited to those who 
comply with the codes. 
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by the method of incorporation by reference, the state act would 
include all future codes. 

Before the “model act’’ was suggested, twelve states had adopted 
recovery legislation, which varied considerably. Some merely sus- 
pended state anti-trust laws, while others gave the federal government 
full codperation.* The New York statute includes practically all the 
provisions of the “model act.” At the present time nineteen states 
have enacted recovery legislation of some sort.° 

The theory of these attempts is that the state act refers to the 
federal law and empowers a federal administrative body to administer 
the state law. All codes and regulations to be made in the future by 
this administrative body are “incorporated by reference” in the state 
law. It is thus resolved into a question of whether or not incorpora- 
tion by reference of matters in futuro is constitutional, which is the 
subject of this discussion. 

In view of the fact that some two-thirds of the states have consti- 
tutional limitations on incorporation by reference,® the additional 
problem of whether this recovery legislation violates such constitu- 
tional limitations arises. If it were held that it does not violate the 
constitutional prohibition, the only possible bar to its being held 
constitutional is the general proposition stated above. On the other 
hand, if it were held that recovery legislation is a violation of the 
limitations placed on incorporation by reference by state constitutions, 
there still remains the question of what can be done by the states 
having no such limitation. 

The constitutions of twenty-nine states provide that no law shall 
be revised, revived or amended by reference to its title only, but so 
much thereof as is revised, revived or amended shall be copied into 
the statute being enacted.’ Obviously, this limitation refers only to 
3; Kan. Laws 1933, Spec. Sess., c. 78; Mass. Acts 1933, c. 347; N. J. Laws 
1933, c. 369, 372 (later repealed); N. Y. Laws 1933, c. 781, 783; Ohio Laws 
1933, H. No. 705; Texas Laws 1933, First Spec. Sess., H. No. 10; Utah Laws 
1933, Spec. Sess., c. 21; Va. Acts 1933, c. 61; Wis. Laws 1933, c. 476; 
Wyo. Sess. Laws 1933, c. 16. 

Incorporation of codes when, as and if they come into existence is provided 
for in the laws of California, New York, New Jersey, Ohio, Utah, Virginia 
and Washington. Texas, Colorado and Kansas laws merely exempted from 
the state anti-trust laws, persons complying with the National codes. The 


Massachusetts laws concerns only the leather goods and textiles codes. The 
law enacted by Wisconsin provides for state codes only. 

5 See 104 C. C. H. Leg. Dig. Serv. 140 et. seq. 

® See Dodd, The Function of a State Constitution (1915), 30 Pow. Sc. Q. 201, 
for a discussion of the character and reasons for these provisions. 

7 Ala. Const. (1901) art. 4, § 45; Ariz. Const. (1910) art. 4, § 14; Ark. 
Const. (1874) art. 5, § 23; Cal. Const. (as am’d, 1931) art. 4, § 24; Colo. 
Const. (1876) art. 5, § 24; Fla. Const. (1885) art. 3, § 16; Ga. Const. (1877) 
art. 3, § 7, par. 17; Idaho Const. (1889) art. 3, § 18; Ill. Const. (1870) art. 
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incorporation by reference of past acts of the legislatures, and can 
have no application to the recovery legislation, the latter making no 
attempt to revise, revive or amend any legislation previously enacted.* 
In ten of these states, however, a further limitation is made. The 
words “or the provisions thereof extended or conferred” are added 
to the phrase “That no act may be revised, revived or amended by 
reference to its title only.”® 

These additional words have caused considerable conflict in the 
courts of these ten states, although at the outset it would seem 
apparent that they do not add anything material to the preceding 
words. They have reference to the previous act which is being 
incorporated and a reasonable interpretation of the limitation would 
be that an act which does not in any way affect the adopted statute, 
and which would not affect such adopted statute even though it were 
repealed, could not be held to be a violation of the limitation. Under 
such an interpretation, recovery legislation would be held not a 
violation, since the state recovery act can in no way affect the federal 
act, and a repeal of the state act would not have any effect on the 
federal act. Very few of the courts, however, have taken this view. 

Alabama has apparently adopted the view that the added words 
are not applicable to reference legislation which does not affect the 
adopted statute, and which would be unaffected by an amendment 
to or the repeal of the adopted statute.’® 

In Arkansas a statute abolished the estate of curtesy and provided 
that thereafter a surviving husband should have the some interest in 
his wife’s estate “that a wife has in the estate of her husband upon 
his death under the law of this state.” The court held that this statute 
was unconstitutional since it conferred a substantive right and should 


4, § 13; Ind. Const. (1851) art. 4, § 21; Ky. Const. (1891) arts. 50, 51; La. 
Const. (1921) art. 3, § 17; Md. Const. (1867) art. 3, § 29; Mich. Const. 
(1908) art. 5, § 21; Miss. Const. (1890) art. 4, § 61; Mo. Const. (1875) art. 
4, § 34; Mont. Const. (1889) art. 5, § 25; Nev. Const. (1864) art. 4, § 17; 
N. M. Const. (1911) art. 4, § 18; N. D. Const. (1889) art. 2, § 64; Ore. 
Const. (1859) art. 4, § 22; Okla. Const. (1907) art. 5, § 57; Pa. Const. 
(1874) art. 3, § 6; Tex. Const. (1876, am’d, 1926) art. 3, § 36; Utah. Const. 
(1893) art. 6, § 22; Va. Const. (1902) art. 4, § 52; Wash. Const. (1889) art. 
2, § 37; W. Va. Const. (1872) art. 6, § 60; Wyo. Const. (1890) art. 3, § 26. 


8In Ex parte Burke, 190 Cal. 326, 212 Pac. 193 (1923), aff'd, People v. 
Frankovich, 64 Cal. App. 184, 221 Pac. 671 (1923), an attempt by the legislature 
of California to incorporate the penal provisions of the Volstead Act into the 
Wright Act by reference to the federal statute was upheld. See Santee Mills 
v. Query, 122 S. C. 158, 115 S. E. 202 (1922). 

® Alabama, Arkansas, Colorado, Kentucky, Montana, New Mexico, North 
Dakota, Oklahoma, Pennsylvania, and Wyoming. Supra note 7. 

10 Phoenix Assurance Co. v. Fire Dept. of Montgomery, 117 Ala. 631, 23 Sc. 
843 (1897); Ex parte Pollard, 40 Ala. 77, 100; (1866); State v. Rogers, 107 
Ala. 444, 19 So. 909 (1895); Savage v. Wallace, 165 Ala. 572, 51 So. 605 
(1910) ; Hatto v. Walker County, 185 Ala. 505, 64 So. 313 (1913). 
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therefore be reénacted at length. The court, however, stated that a 
statute which confers a procedural right may refer to a former 
statute."? 

The Colorado and Kentucky courts have seemingly followed the 
same rule as has Alabama.’ The Kentucky court,’* however, goes 
further and concludes that the words “extends and confers” really 
add nothing material to the words “revived or amended,” and that 
the provision does not apply to new statutes which incorporate or 
adopt parts or all of a prior law. It is only where the new enactment 
amends or revises other statutes that the device of incorporation by 
reference should not be used. 


In New Mexico the words “extend or confer” made an attempt by 


the state legislature to incorporate by reference the penal provisions 
of the Volstead Act, invalid.'* ‘The court distinguished the Califor- 
nia decision in Ex Parte Burke** by the fact that the California con- 
stitutional limitation did not include the words “extend or confer.” 

The North Dakota constitutional provision is so worded as to 
practically preclude the incorporation by reference of recovery legis- 
lation. It provides: “ . nor the provisions thereof extended or 
incorporated in any other bill by reference to its title only . . . ”?* 
The courts have, however, adopted a liberal attitude toward amend- 
ment.?" 

Oklahoma has adopted the rule that a special act may refer to the 
general law of the state for procedural details necessary to carry it 
into effect,’* but has gone no further. This rule has been pretty 
generally adopted by other states."” New York, however, has ampli- 





11 Farris v. Wright, 158 Ark. 519, 250 S. W. 889 (1923) see dissenting 
opinion, ibid, at 521. But see State v. McKinley, 120 Ark. 165, 179 S. W. 181 
(1915) and Grable v. Blackwood, 180 Ark. 311, 22 S. W. (2d) 41 (1929). 

12 Denver Circle Ry. Co. v. Nestor, 10 Colo. 403, 15 Pac. 714 (1887) ; Lyman 
v. Ramey, 195 Ky. 223, 242 S. W. 21 (1922). 

13 Tyman v. Ramey, supra note 12. 

14 State v. Armstrong, 31 N. M. 220, 243 Pac. 333 (1924). 

15 Supra note 8. 

16 Supra note 7. 

17 State v. Fargo Bottling Works, 19 N. D. 396, 124 N. W. 387 (1910). 

18 Town of Haskell v. Edmonds, 90 Okla. 44, 215 Pac. 629 (1923). 


19 People v. Banks, 67 N. Y. 568 (1876), aff’g, Hurlbut v. Banks, 1 Abb. N. 
Cas. 157 (1876); In re Union Ferry Co., 98 N. Y. 139 (1885); Campbell v. 
Board of Pharmacy, 45 N. J. L. 241 (1883); Curtin v. Barton, 139 N. Y. 505, 
34 N. E. 1093 (1893); In re Buffalo Traction Co., 25 App. Div. 447, 49 N. Y. 
Supp. 1052 (1898); aff'd, 155 N. Y. 700, 50 N. E. 1115 (1898); Choate v. 
Buffalo, 39 App. Div. 379, 57 N. Y. S. 383 (1899), aff'd, 167 N. Y. 597. 60 
N. E. 1108 (1901); Hatto v. Walker County, supra note 10; Foley v. Beach 
Creek Ry. Co., 283 Pa. 588, 129 Atl. 845 (1925); Campagna v. Baton Rouge, 
165 La. 974, 116 So. 403 (1928) ; Carey-Reed Co. v. Sisco, 251 Ky. 22, 64 S. W. 
(2d) 430 (1934). 
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fied the rule by validating a special act which incorporated another 
special act.?° 

Pennsylvania courts have apparently alligned themselves with the 
New Mexico and Arkansas rules.** They have, however, upheld the 
adoption of a general law by a special statute, where the adopting 
statute makes no reference to any particular statute by its title or 
otherwise, but merely adopts the general law governing the subject. 
In such cases all subsequent amendments to the general law are 
included.** 

The Louisiana constitutional provision®* is a more difficult bar to 
recovery legislation. It prohibits the adoption of any “system or 
code of laws,” but does not state whether the adoption of any part 
of a system or code is prohibited.** 

The New Jersey legislature attempted to incorporate by reference 
Federal Aviation Laws as regards pilot licensing and appointed a 
board to enforce provisions of the Act. The court in State v. Lar- 
son* held it invalid under a constitutional provision that “no act 
shall be passed which shall provide that any existing law or any part 
thereof shall be deemed a part of the act, except by inserting it in 
such act.” Other decisions in that state, however, indicate a more 
liberal attitude.** In New York, under a similar provision, no statute 
has ever been voided on that ground. On the contrary, a New York 
Court in People v. Banks,”" has virtually adopted the rule expressed 
by Judge Cooley in People v. Mahoney,”* that: “The mischief de- 
signed to be remedied was the enactment of amendatory statutes in 
terms so blind that legislators themselves were sometimes deceived 
in regard to their effect and the public, from the difficulty in making 
the necessary examination and comparison failed to become appraised 

20 People v. Lorillard, 135 N. Y. 285, 31 N. E. 1011 (1892), followed in 
People v. Bruning, 89 Hun. 124, 34 N. Y. Sp. 1048 (1895); People v. Learned, 
5 Hun. 626 (N. Y. 1875); Weinkie v. N. Y. Central, 61 Hun. 619, 15 N. Y. 
Sp. 689 (1891), aff'd, 133 N. Y. 656, 31 N. E. 625 (1892); Swinkehard v. 
Michels, 81 Hun. 325, 29 N. Y. Sp. 777 (1894), aff'd, 144 N. Y. 684, 39 N. E. 
859 (1895). 

21 Commonwealth v. Dougherty, 39 Pa. Super. 338 (1909); cf. Common- 
wealth v. Sweeney, 61 Pa. Super. 367 (1915). 

22 In Re Guenthor, 235 Pa. 67, 83 Atl. 617 (1912) ; also see Schools of Battle 
Creek v. Kennedy, 245 Mich. 585, 233 N. W. 359 (1929). 

23 Supra note 7. 

24 See State v. Hughes, 152 La. 929, 94 So. 702 (1922). 

2510 N. J. Misc. 384, 160 Atl. 556 (1932); Christie v. McNeal, 48 N. J. L. 


407, 5 Atl. 805 (1886). Cf. Swetland v. Curtis Airports Corp., 41 F. (2d) 
929 (N. D. Ohio, 1930), rev’d, 55 F. (2d) 201 (C. C. A. 6th, 1932). 


26 Texas v. Dickinson, 79 N. J. L. 292, 75 Atl. 803 (1910); Scharf v. Reiser, 
91 Atl. 642 (N. J. L. 1914); Board of Education of Newark v. Civil Service 
Commission, 98 N. J. L. 417, 119 Atl. 875 (1923). 

27 Supra note 19. 

2813 Mich. 481, 497 (1865). 
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of the changes made in the law. . . . But an act complete in itself 
is not within the mischief designed to be remedied by this provision, 
and cannot be held to be prohibited by it without violating its plain 
intent.” *° 

Several New York courts have passed on the validity of the state 
recovery act, known as the Schackno Act, but in only one has the 
precise question of incorporation by reference been in issue. A dis- 
trict court in New York in Spielman Motor Sales Co. v. Dodge, 
held the state recovery act valid, on the ground that the statute did 
not incorporate the NIRA as a part thereof, but merely declared 
that intrastate business should be governed by the standards of fair 
competition set up by the NRA for interstate commerce. The 
court, however, failed to state whether it would make any difference 
if the Schackno Act had directly incorporated by reference the 
NIRA.*° Several other courts have held the Schackno Act invalid, 
but on other grounds.* 

In spite of the divergence of views on this constitutional limitation, 
it seems apparent that the limitation does not embrace acts which 
do not amend or revise or in some way affect former legislation. 
With the exception of Arkansas, Louisiana, North Dakota, New 
Jersey, New Mexico, Oklahoma and Pennsylvania, there seems to 
be a good chance that the states will hold that the constitutional lim- 
itation does not contemplate the present recovery legislation. 

Legislation by reference of matters in presenti is generally con- 
sidered to be irreproachable in the absence of a constitutional limi- 





29 Cf. Mich. Constitution (1850) Art. 4, § 25. Compare Watkins v. Hotel 
Pennsylvania, 195 App. Div. 24, 187 N. Y. Sp. 278 (1921), aff’d, 231 N. Y. 562, 
132 N. E. 889 (1921) with Brown v. State, 323 Mo. 138, 19 S. W. (2d) 12 
(1929). . 

308 F. Supp. 437 (S. D. N. Y. 1934). The Court stated: “The N. Y. statute 
is not unconstitutional on the ground that the legislature has delegated its leg- 
islative power. The state has not surrendered its power to the President. The 
statute does not incorporate as a part thereof the NIRA but merely declares 
the policy of the state and its desire to make uniform the standards of fair 
competition prevailing in intrastate industries with those standards of inter- 
state commerce required by the provisions of the Federal Act.” This case is 
now before the U. S. Supreme Court on certiorari. Also see Spaulding v. 
Kaminski, 2 L. W. 350 (Sup. Ct., Erie Co., N. Y., Dec. 4, 1934). 


31 The case of Staats v. Darweger, 2 L. W. 312 (N. Y. Sup. Ct., App. Div., 
Third Department, March 5, 1935) held the Schackno act unconstitutional as 
a delegation of legislative power to administrative officers in violation of the 
separation of powers provisions of the state constitution and a complete abdica- 
tion by the legislature of its function. The court held that since Section 1 
of the act, which stated the policy of the state was merely an introduction of 
the act, “leaving the legislative policy as to particular subjects to be defined 
and declared in subsequent sections,” and since there were no subsequent sec- 
tions which defined the legislative policy, there was no standard set by the 
legislature for the guidance of the administrative body. It would seem that 
this is merely a technical objection to the wording of the Act, and that the 
Act could be revised so as to set a standard of guidance. 

6 
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tation,*” even though the law incorporated is that of another sover- 
eign.** The difficulty arises when the legislation attempts to incor- 
porate laws and rules in futuro. Attempts to do so have frequently 
been held unconstitutional on the ground that it is a complete abdi- 
cation of the legislative function.** It has been held that in case 
of such an attempt, the court will presume the application of the act 
to past laws if the facts of the case show that the matter incorporated 
by reference actually was in existence at the time the adopting act 
was passed.** If, however, a case should arise under such a law where 
the matter incorporated was not in existence at the time the law was 
passed, the law will be held invalid as to that matter.*° 

In order to hold such attempts constitutional it must be shown that 
the future matter incorporated was administrative (quasi-legislative ) 
rather than legislative in its nature. Even then there still remains 
the question of whether a state may delegate administrative matters 
to a federal administrative body. Generally, a legislative body may 
not delegate its functions.** These functions, however, may be 
divided into two parts, the strictly legislative and the quasi-legislative. 
The first is definitely held to be non-delegable,** but the latter is 





32 State v. Intoxicating Liquors, 121 Me. 438, 117 Atl. 588 (1922); Santee 
Mills v. Query, supra note 8; People v. Capital Cleaners & Dyers, Superior 
Court of California, County of Los Angeles, Prentice-Hall, Federal Trade & 
Industry Service, Volume 1, page 8114 (1934). 

33 State v. Howard, 96 Neb. 278, 147 N. W. 689 (1914); Santee Mills v. 
Query, supra note 8; Ex Parte Burke, supra note 8; State v. Webber, 125 
Me. 522, 133 Atl. 738 (1926); See Jn Re Opinion of Justices, 239 Mass. 606, 
612, 133 N. E. 453, 455 (1921). 


34 Santee Mills v. Query, supra note 8; State, ex rel., Davis, Att’y. General 
v. Fowler, Board of Plumbing Commissioners, 94 Fla. 752, 114 So. 435 (1927); 
State v. Intoxicating Liquors, supra note 32; People v. Capital Cleaners & 
Dyers, supra note 33; Scottish Union & National Insurance Co. v. Phoenix 
Title & Trust Co., 28 Ariz. 22, 235 Pac. 137 (1925); Wylie v. Phoenix Assur- 
ance Co., Ltd., 22 P. (2d) 845 (Ariz., 1933); Machinery Co. v. Browne, 206 
Pa. 543, 56 Atl. 43 (1903); see Danger of Invalidity Lurks Behind State 
Recovery Laws, United States Law Week (December 26, 1933). 

85 Santee Mills v. Query, supra note 8, where the court states at page 205: 
“While the language used with respect to said ‘rules and regulations’ is perhaps 
broad enough to cover future rules and regulations in the absence of a clear 
indication of a different intention, it will be presumed that it was the intent 
of the lawmakers to restrict the application of the statutory provisions in ques- 
tion to the legitimate field of legislation and that the rules and regulations thus 
adopted by reference were those in force at the time of the approval of the 
act . . . It is conceivable that changes in the federal law occurring subsequent 
to the approval of the state act might lead to complications in its enforcement. 
But such consideration, especially in the absence of any showing of plaintiff’s 
rights in that regard, afford no sufficient warrant for holding the act invalid. 

36 Santee Mills v. Query, supra note 8. 


37 For a clear statement of the rule see Coo.Ey, ConstiTUTIONAL LIMITA- 
tions (8th Ed., 1927) 224; C., W. & Z. R. R. Co. v. Commissioners, 1 Ohio 
St. 77, (1852) at page 87. 

88 State v. Great Northern Ry. Co., 100 Minn. 445, 111 N. W. 289 (1907); 
Merchant’s Exchange v. Knott, 212 Mo. 616, 111 S. W. 565 (1908); People v. 
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delegable.** 
tion to this rule.’ 


Municipal corporations are generally held to be an excep- 
The test frequently used is that the legislature may 
confer quasi-legislative power upon an administrative agency if it has 
established as far as practicable the primary purpose of the legislation, 
and has demarcated the limits of the power delegated as fully as the 
circumstances permit.*! Other tests, however, state that the law must 
leave the legislature complete in all its details and that there must be 
nothing left to fill in.4* In other words, the only constitutional dele- 
gation under this test is when the administrative body is given only 
the power to determine facts or states of things upon which the law 
makes or intends to make its action depend. Obviously, since the 
codes of fair competition of the NRA are definitions of what con- 
stitutes fair conduct within the particular trade or industry to which 
the code applies, and are not mere determinations of fact, under the 
latter test the delegation under the NIRA is unconstitutional, as well 
as all state recovery acts.** 

If we proceed on the basis that the future matter incorporated in 
recovery legislation is administrative in its nature,** the final deter- 
mination is whether or not a state may delegate powers to a federal 
rather than a state administrative body. ‘The question of delegation 
of powers to another sovereign first arose under a series of so-called 
retaliatory statutes in the latter part of the nineteenth century.** 
The best examples of past attempts in this field are the attempts made 
by the states to cooperate with the Federal government in prohibition 
Klinck, 214 N. Y. 121, 108 N. E. 278 (1915); State v. Fowler, 94 Fla. 752, 
114 So. 435 (i927) 5 People v. Beekman, 347 Ill. 92, 179 N. E. 435 (1933); 
Goodlove v. Logan, 251 N. W. 39 (Iowa, 1933). 

89 J. W. Hampton & Co. v. United States, 276 U. S. 394, 48 Sup. Ct. 348 
(1928); Saratoga Springs-v. Saratoga Gas Co., 191 N. Y. 123, 83 N. E. 693 
(1908); Zuber v. Southern Ry. Co., 9 Ga. 539, 71 S. E. 937 (1911); Amazon 
Petroleum Corp. v. Ryan, 55 Sup. Ct. 241 (U. S. 1935). 

40 See cases in Dopp, Cases on Constitutional, Law (1932) 303-304; 
McBain, The Delegation of Legislative Powers to Cities (1917) 32 Pow. Sct. 
Q. 276, 391. 

41 See Coorry 224-246; 72 Pa. 491, 498 (1873). 

42 Wylie v. Phoenix Assurance Co., supra note 34 at page 847; State, ex rel., 
Davis, Att’y General v. Fowler, supra note 34, at page 436, where it is said: 
“. . . It may be stated that the paramount test as to whether or not a particular 
statute amounts to an invalid delegation of legislative power is the degree of 
completeness of the statute as it appears when it leaves the hands of the legis- 
lative body. The law must be so complete in all its terms and provisions when 


it leaves the legislative branch of the government that nothing is left to the 
judgment of the delegate or appointee of the legislature. : 

43 For a full discussion of this point see note (1934) 8 Cin. L. Rev. 310. 

44 This seems to be the proper basis in view of the recent tendency. See cases 
cited note 39 supra. The subject is too comprehensive to be gone into fully in 
this discussion. 

45 Phoenix Insurance Co. ‘ae 29 Kan. 672 (1883); Life & Casualty 
Insurance Co. v. Coleman, 233 Ky. 350, 28 S. W. (2d) 748 (1930); Pac. Mut. 
Life Ins. Co. v. State, 161 “Wash. 135, 296 Pac. 813 (1931). 
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enforcement. Massachusetts attempted to make a single statute 
automatically change so as to include changes made by Congress in 
the Federal Act. The court in the case of Jn Re Opinion of Justices* 
in an advisory opinion stated that this law would be unconstitutional 


in so far as it incorporates future regulations and statutes. Maine 
follows this rule.*? 


All the cases discussed and cited on the question of whether or not 
a state may delegate administrative powers to a federal agency fail 
to distinguish between administrative and legislative functions. They 
are ambiguous as to whether they object to the delegation of both 
subsequent legislation and administratvie regulations or merely the 


former.*® The cases do, however, show a sentiment toward holding 
all delegation to administrative bodies in other states or the federal 
government invalid.*® 

When we view the question in the light of this failure to distin- 
guish between administrative and legislative functions, and in the 
light of the fact that every time a federal statute has conferred admin- 
istrative powers upon state officers, the courts have upheld such 
delegation,*” we are able to see some hope for recovery legislation 
being held constitutional.” 

The adoption of state laws by the federal government has been 
a more common practice than is generally realized. The federal gov- 
ernment by a series of laws concluding in the Conformity Act,” 





46 239 Mass. 606, 612, 133 N. E. 453, 455 (1921). Cf. James v. Walker, 141 

Ky. 88, 132 S. W. 149 (1910). 
47 State v. Intoxicating Liquors, supra note 32; State v. Ganthier, 121 Me. 
522, 118 Atl. 380 (1922); State v. Webber, supra note 33. Cf. Commissioners 
v. Alderman, 275 Pa. 483, 119 Atl. 551 (1923). Also see Santee Mills v. 
Query, supra note 8. 

48 See particularly Santee Mills v. Query, supra note 8, and Jn Re Opinion 
of Justice, supra note 33 where the court said: “No discussion is required to 
demonstrate that the Congress of the United States cannot be treated as a 
subsidiary board or commission by the General Court.” See not (1934) 11 
N. Y. U. Law Q. Rev. 601 for a full discussion of this problem. 

49 See cases cited supra note 48. Cf. Ex parte Burke, supra note 8; In re 
Opinion of Justices, supra note 33. 

50 See Ponzi v. Fessenden, 258 U. S. 254, 42 Sup. Ct. 309, 66 L. ed. 607 
(1922) where Chief Justice Taft speaks of the necessity for codperation between 
the Federal government and the states. 

51 Chief Justice White in reviewing the Webb-Kenyon Act, 37 Strat. L. 699 
(1913), 27 U. S. C. § 122 (1926), in Clark Distilling Co. v. Western Md. Ry. 
Co., 242 U. S. 311, 37 Sup. Ct. 180, 61 L. ed. 326 (1917), justified the act, 
which permitted state prohibitions to apply to the movements of liquor in inter- 
state commerce, on the ground that “the application of state prohibitions would 
cease the instant the act of Congress ceased to apply.” It would seem that the 
same should be true when the positions of the sovereigns is reversed. Cf. 
Knickerbocker Ice Co. v. Stewart, 253 U. S. 149, 40 Sup. Ct. 438, 64 L. ed. 834 
(1920); In Re Rahrer, 140 U. S. 545, 11 Sup. Ct. 865, 35 L. ed. 572 (1891); 
Ex parte Siebold, 100 U. S. 371, 25 L. ed. 717 (1880) ; Hapgood v. Doughton, 
195 N. C. 811, 143 S. E. 841 (1928). 


5217 Srat. L. 197 (1872), Rev. Strat. § 914, 28 U. S. C., § 724 (1926). 
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adopted as controlling in the federal courts the laws of procedure 
of the states. The exemptions and priority provisions of the state 
laws have been adopted in federal bankruptcy legislation.** Other 
examples of such action by the federal government are: Purity of 
elections ; °* state criminal laws applicable to federal territories such 
as Indian reservations and National Parks;** quarantine laws; °° 
prohibition of the transportation of goods in interstate commerce 
when such goods are produced or sold in violation of state laws; ** 
and interstate shipment of black bass.°* 

Some of these statutes are examples of the actual adoption of 
state laws by the federal government, while others are instances of 
conditioning the operation of the federal law upon the action of the 
states. In either of these the process is essentially the same since 
in both cases the federal government is in effect adding its sanctions 
to the enforcement of state laws. 

It seems obvious that if the use of state agencies by the federal 
government is permitted in the interests of mutual codperation,”® 
the use of federal agencies by the states should be upheld on the 
same ground. There are many examples where states have adopted 
federal laws in the same manner as the state recovery acts have 
adopted the NIRA, and there seems to have been no question cf 
unconstitutionality in these statutes. At the present time fourteen 
states have statutory provisions authorizing automatic conformity 
to the federal regulations fixing open seasons under the Federal Mi- 





53 30 Srat. L. 548, 563, 11 U. S. C., §§ 24, 104 (b-5). 
54 Rev. Stat., § 5515. 


55 35 Stat. L. 1145, 18 U. S. C., § 468 and 16 U. S. C 
169, 575, 117b, 196b, 204b. . 


56 20 Stat. L. 37, 42 U.S. C. § 86. 


57 Wepp-Kenyon Act (39 Stat. L. 1056, 1069); the Lacay Act (31 Srar. 
L. 108, 18 U. S. C. § 392). 


5844 Stat. L. 575, as amended by 46 Strat. L. 845, 16 U. S. C. §§ 851-855. 


59 The courts have recognized the need for state codperation and thus have 
upheld the reasonable use of state administrative agencies or officers by the 
federal government. Robertson v. Baldwin, 165 U. S. 275, 279, 17 Sup. Ct. 326, 
328, 41 L. ed. 715 (1897); Ponzi v. Fessenden, 258 U. S. 254, 42 Sup. Ct. 309 
66 L. ed. 607 (1922); see 1 WittoucHsy, ConstituTionaL Law (2d ed., 
1929) at 119-122; Hart, Some Legal Questions Growing Out of the Presi- 
dent’s Executive Order for Prohibition Enforcement (1926) 13 Va. L. REv. 
86; Wigmore, The President, The Senate, The Constitution, and the Executive 
Order of May 8, 1926 (1926) 21 I. L. Rev. 144; Barnett, Delegation of 
Legislative Power by Congress to the States (1908) 2 Am. Pow. Scr. Rev. 347; 
Lindsay, Reciprocal Legislation (1910) 25 Por. Scr. QO. 435; Conover, National, 
State and Local Coéperation in Food and Drug Control (1928) 22 Am. Po. 
Scr. Rev. 910; United States v. Jones, 109 U. S. 513, 3 Sup. Ct. 346, 27 L. ed. 
1015 (1883); Holmgren v. United States, 217 U. S. 509, 30 Sup. Ct. 588; 
54 L. ed. 861 (1909); but see Arver v. United States, 245 U. S. 366, 38 Sup. Ct. 
159, 62 L. ed. 349 (1918) and Harris v. Superior Court, 51 Cal. App. 15, 25, 
196 Pac. 895, 900 (1921). 


. §§ 25, 59, 97, 126, 
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gratory Bird Treaty Act. Several of these states also require auto- 
matic conformity to federal regulations on bag limits and possession, 
and two of them adopted the federal regulations in their entirety. 

Seven states have adopted some of the standards prescribed by 
administrative officers under the Federal Narcotic Laws.*! Eighteen 
states have provided for automatic adoption and recognition on the 
part of the state of all definitions and standards promulgated by 
the Secretary of Agriculture under the Pure Food and Drug Act.® 
The other thirty states in their pure food and drug acts have gener- 
ally authorized the adoption of rules and regulations and provided 
for the enforcement of the federal act, provided they are not con- 
trary to the state laws. In all of these cases the states have adopted 
federal legislative policy and administrative determinations in their 
efforts to codperate with the federal government. Today witnesses 
a very rapid expansion of this and similar types of legislation in 
connection with the so-called New Deal legislation in the field of 
state recovery acts, old age pensions, unemployment insurance, hous- 


60 


ing laws, banking and mortgage laws, etc. 

In conclusion it may be said that there are three hurdles to be 
cleared before reference recovery legislation may be upheld: 

1. State constitutional limitations on incorporation by reference. 

2. The doctrine that legislative bodies may not delegate legislative 
powers to an administrative body. 

3. The reluctance of the courts to uphold the delegation even of 
administrative powers by a state to a federal administrative body. 

As to the first of these hurdles, it may be concluded that under 
a common sense interpretation of the constitutional limitation, recov- 
ery legislation should be held not violative of the prohibition, but 
under the interpretations placed on such limitations by the courts 
of a number of the states, the outlook for recovery legislation is not 
very bright in those states. It must be remembered, however, that 
this obstacle need be met in comparatively few of the states. 


60 The Mississippi Statute reads as follows: “The Federal Migratory Bird 
Treaty Act and regulations thereunder as presently provided for or as amended 
from time to time and proclaimed by the President are hereby made a part of 
this act.” (Miss. Code of 1930, §§ 4705-69). 

The South Carolina statute reads: 

“The Federal Migratory Bird Treaty regulations, being the supreme law 
of the land under Article VI of the Constitution of the United States, are hereby 
declared to be the law of this state, and the penalty for their violation shall be 
punishment of not less than $10.00, nor more than $25.00, or thirty days im- 
prisonment.” (1 Code of Laws of S. C. 1932, § 1767). 

61 Florida, Kentucky, Nevada, New Jersey, Rhode Island, South Carolina and 
Virginia. 

62 Alabama, Arizona, California, Florida, Idaho, Kansas, Maryland, Michigan, 
Minnesota, Missouri, Mississippi, Nevada, North Carolina, Oklahoma, Utah, 
Vermont, Virginia and Washington. 
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Hurdle number two may be cleared very easily by using the test of 
what is administrative and what legislative which holds that the 
legislature need only set a definite standard to guide the administra- 
tive body, and that the latter may fill in details. If, however, the 
courts stick to the old test that the act must be complete in all its 
details when it leaves the legislature, recovery legislation is doomed. 

The last hurdle, in view of past decisions, may prove to be the 
most difficult. It, too, may be cleared if the courts will consider the 
precedents which have established that delegation by the federal 
government to a state administrative agency is valid. Here again, 
however, there is the possibility that the courts will adhere to the 
precedents which have indicated a tendency toward holding such 
delegation invalid.®* 

Some hope is held out to proponents of the NRA in the recent 
case of Ex Parte Lasswell.** In that case the District Court of 
Appeal in California upheld the constitutionality of the state recov- 
ery act, emphasizing the need for such legislation and enunciating the 
doctrine that a legislature may delegate the power to fill in details to 
an administrative body. The case upheld the power of the state 
to incorporate by reference future codes,® and the power to delegate 
the making of those codes to a federal body.*® 


This court has apparently adopted the interpretations advocated in 
this discussion, and it is to be hoped that other states will follow its 


reasoning.*’ The courts have ample precedents both ways to hold 


63 See cases cited supra notes 48 and 49. 
64 36 P. (2d) 678 (1934). 


65 The court stated: “The incidental objection that the codes are not in being 
when their violation is made an offense is immaterial if the primary standard 
has been laid down. If the codes do not meet with the state’s approval, the 
state may repeal the law and the codes fall with it. Nothing could be more 
obvious than that the filling in of details must of natural necessity be subsequent 
to the primary standard law.” 


66 The court said on this point: “The incidental objection that the delegation 
of code prescription to the President of the United States on the ground that 
the State of California is a sovereign state and the President is in this sense a 
foreign official does not greatly impress us. The correlative rights of state and 
nation are of great importance, but we are a nation not an alliance of foreign 
states, and our President is not a foreign potentate.” 

The court does not discuss whether or not the act violates the California 
constitutional provision against incorporation by reference, supra note 7, but it 
seems apparent that it does not in the light of the decision in Ex parte Burke, 
supra note 8. 

67 There have been a number of lower court decisions on the question in the 
various states, but most of them have either passed over the real point at issue, 
or have dealt with it very gingerly. Cases holding state recovery acts valid 
are: State v. Fraitag, Ct. of Sp. Sess., Yonkers, N. Y., March, 1934 (unre- 
ported and no written opinion); People v. Economy Cleaners, Sup. Ct. of 
Santa Clara Co., Calif.. March 27, 1934 (unreported) ; State v. Gullatt Clean- 
ing & Garment Co.; Same v. Garfield, C. P. Ct. Hamilton Co., Ohio, Nos. 
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recovery legislation valid or invalid, and their decisions will probably 
depend upon the particular political and economic views of the 
justices deciding the case. RicHarp A. TILDEN. 


LEGISLATIVE CONTROL OF THE MILK INDUSTRY 


“So far as the requirement of due process is concerned, and in 
the absence of other constitutional restrictions, a state is free to adopt 
whatever economic policy may reasonably be deemed to promote 
public welfare, and to enforce that policy by legislation adapted to 
its purpose.” + In these words Mr. Justice Roberts, rendering the 
United States Supreme Court’s decision that a state has a right to 
set prices for milk, defined the present attitude of the Supreme Court 
toward the liberty of the state to experiment with economic plan- 
ning. Mr. Justice Cardozo, however, in the case of Baldwin v. 
Seelig,? another test before the United States Supreme Court of 
the milk control act of New York, indicated at least one of the lim- 
itations on the liberty of the state in these words: “What is ultimate 
in the principle is that one State in its dealings with another may 
not place itself in a position of economic isolation......Neither 
the power to tax nor the police power may be used by the State of 
destination with the aim and effect of establishing an economic bar- 
rier against competition with the products of another State or the 





A-42166-7, May 5, 1934 (unreported) ; People v. Donato, Superior Court, Los 
Angeles County, Calif., Aug. 2, 1934 (unreported) ; Spencer v. Vogler, Cir. Ct., 
Jackson County, IIl., Oct. 1, 1934 (unreported) ; Meadows v. Furrow, Cir. Ct., 
Raleigh County, W. Va., Oct. 11, 1934 (summarized in 2 U. S. Law Week 132). 

Cases holding the state recovery acts invalid are: Arthur E. Cline v. Con- 
sumers Codperative Gas & Oil Co., Sup. Ct. Jefferson Co., N. Y., Sept. 22, 
1934 (unreported); People v. Bigler, Dist. Ct., 2d Jud. Dist., Feb. 4, 1935 
(unreported); Weisberger v. Board of Trustees of the Free Public Library 
of Newark, Supreme Court, N. J., Jan. 23, 1935 (unreported); Anderson, 
Pros. Atty. v. Killen, Cir. Ct., McDowell County, W. Va., Oct. 1, 1934 
(summarized in 2 U. S. Law Weck 100); Gibson Auto Co., Inc., v. Finne- 
gan, Atty. Gen., March 5, 1935 (summarized in 2 U. S. Law Week 668). In 
the latter case the highest court of Wisconsin distinguished the state act from 
the NIRA because the latter gave the President potential power to accomplish 
the purposes of the legislation by executive order while the state enactment 
left the governor powerless to approve codes if a “preponderant majority of 
persons engaged in” a trade or industry had not approved a code. 

3ut see also: State of Wisconsin v. Dudley, Cir Ct., Wood Co., Wisc., Oct. 
30, 1934 (unreported) ; Hoskins v. Gullatt Cleaning & Laundry Co., C. P. Ct., 
Franklin Co., Ohio, March 21, 1934 (unreported); State v. Marthakis; State 
v. Bennion, Dist. Ct., Salt Lake City, Utah, Dec. 29, 1933 (unreported) ; 
People v. Capitol Cleaners & Dyers, Superior Court, Los Angeles County, 
Calif., Feb. 27, 1934 (summarized in 1 U. S. Law Week 633). 

The above citations were obtained from the legal division of the NRA. 

See supra notes 30 and 31. 


1 Nebbia v. New York, 291 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 940 (1934). 
255 Sup. Ct. 497 (1935). 
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labor of its residents.”” While much of the milk regulation adopted 
by State and Federal Governments in recent years is still to be pre- 
sented to the courts, with these cases the new policy in milk control 
to regulate the industry for the benefit of the industry as well as 
for the benefit of the consumer, became sanctioned and defined. 

The importance of healthful milk as an article of diet struck the 
law making bodies of the states at an early point in their history. 
Regulation of its purity was first attempted in such a general way* 
that all of the cases arising under the statutes were border line cases, 
so that more definite legislation became necessary if the purpose of 
the regulation was to be effectuated. Gradually the laws were amended 
or re-enacted until the more recent laws* specify frequently exactly 
what constitutes adulteration, what percentage of butter fat milk 
must contain, provide for grading, etc. ‘The more favored way of 
determining such details, however, has been to leave them to an 
administrative board,® which would have power to set the standards, 
issue licenses, and enforce regulations that seem necessary for the 
safety of the consumer. 


The consumer, then, was the individual protected by early legisla- 
tion. The legislatures and the courts recognized a social interest 
in providing for the individual a healthful and adequate supply of 


milk at all times. Inevitably the distributor and the producer resented 
interference with their mode of doing business, and the courts found 
before them cases in which the right of the legislature to provide 
for inspection of dairies,® to set a standard for milk intended for 
sale,” to compel tuberculin tests,* and to outlaw adulteration of any 








% An example is Mass. Laws 1784, c. 50, which sought to prohibit the sale 
of “diseased, corrupted, or unwholesome products.” 

4 Such as Pennsylvania laws, Laws of 1885, c. 186, with additions in Act No. 
236, Laws of 1895, and Act No. 59, Laws of 1901. 

5 For example, Ga. Code (1926) § 2115. 

6 Walton v. Toledo, 23 Ohio C. C. 547 (1902); Hill v. Fetherolf, 236 Pa. 
a 84 Atl. 677 (1912); Creaghan v. Baltimore, 132 Md. 442, 104 Atl. 180 

1918). 

7 State, Shivers, Prosecutor v. Newton, 45 N. J. L. 469 (1883); State v. 
Campbell, 64 N. H. 402, 10 Am. St. Rep. 419, 13 Atl. 585 (1887); People 
v. Kibler, 106 N. Y. 323, 12 N. E. 795 (1887); People v. Bowen, 182 N. Y. 
1, 74 N. E. 795 (1905), reversed (1904) 97 App. Div. 642, 90 N. Y. S. 1108; 
People v. Koster, 121 App. Div. 852, 106 N. Y. S. 793 (1907); People v. 
Abramson, 137 App. Div. 549, 122 N. Y. S. 115 (1910); State v. Crescent 
Creamery Co., 83 Minn. 284, 54 L. R. A. 466, 85 Am. St. Rep. 464, 86 N. W. 
107 (1901), followed in State v. Tetu, 98 Minn. 351, 107 N. Y. 953, 108 N. W. 
470 (1906); St. Louis v. Liessing, 190 Mo. 464, 1 L. R. A. (N. S.) 918, 109 
Am. St. Rep. 774, 89 S. W. 611, 4 Ann. Cas. 112 (1905); Com. v. Wheeler, 
205 Mass. 384, 137 Am. St. Rep. 456, 91 N. E. 415, 18 Ann. Cas. 319 (1910) ; 
St. Louis v. Scheer, 235 Mo. 721, 139 S. W. 434 (1911). 

8 State v. Nelson, 66 Minn. 166, 34 L. R. A. 318, 61 Am. St. Rep. 399, 68 
N. W. 1066 (1896); New Orleans v. Charouleau, 121 La. 890, 18 L. R. A. 
(N. S.) 368, 126 Am. St. Rep. 332, 46 So. 911, 15 Ann. Cas. 46, (1908); Nel- 
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kind,® was contested. As a police measure for protection of health, 
and to prevent fraud on the consumer, the courts upheld almost uni- 
formly such regulations.’® Interests opposed to this interference 
with the producer, the distributor, or the vendor, attacked the con- 
stitutionality of the efforts toward milk control, insisting that there 
was an unconstitutional delegation of power to administrative 
boards,’ that equal protection of the laws was denied by classifications 
for licensing purposes,’* and that, in instances where both the state 
and the municipality provided for penalties for infringements of 
ordinances and laws on the same subject, that they were placed in 
double jeopardy.** They contended that administrative boards had no 
right to take away or refuse to renew licenses,’* because such action 
deprived them of property without due process of law. The strong 
social interest in the health of the individual led the courts in the 
great majority of cases to uphold the legislation, or the ordinance, 
questioned.*® 





son v. Minneapolis, 112 Minn. 16, 29 L. R. A. (N. S.) 260, 127 N. W. 445 
(1910); Adams v. Milwaukee, 144 Wis. 371, 43 L. R. A. (N. S.) 1066, 129 
N. W. 518 (1911); Hawkins v. Hoye, 108 Miss. 282, 66 So. 741 (1914); 
Herkimer v. Potter, 124 Misc. (1924); Ogden v. McGowan, 118 Misc. 828, 
195 N. Y. S. 285 (1921), affirmed in (1921) 200 App. Div. 836, 191 N. Y. S. 946. 

9Com. v. Waite, 11 Allen (Mass.) 264, 87 Am. Dec. 711 (1865); People 
v. Cipperly, 37 Hun. (N. Y.) 324 (1885), reversed on other grounds, 101 N. 
Y. 293, 60 Am. Rep. 452, 12 N. E. 610 (1886); State v. Schlenker, 112 Iowa 
642, 51 L. R. A. 347, 84 Am. St. Rep. 360, 84 N. W. 698 (1900); Isenhour 
v. State, 157 Ind. 517, 87 Am. St. Rep. 228, 62 N. E. 40 (1901); St. Louis v. 
Schuler, 190 Mo. 524,1 L. R. A. (N. S.) 928, 89 S. W. 621 (1905); St. Louis 
v. Polinsky, 190 Mo. 516, 89 S. W. 625 (1905). 

10 For collections of cases, see 18 A. L. R. 235, 42 A. L. R. 556, 58 A. L. R. 
672, and 80 A. L. R. 1225. 

11N. Y., ex rel, Lieberman v. Van De Carr, 199 U. S. 552, 26 Sup. Ct. 
144, 50 L. ed. 305 (1905), affirming 175 N. Y. 440, 108 Am. St. Rep. 781, 67 
N. E. 913 (1903); People, ex rel, Cox v. Special Sessions Justices, 7 Hun 
214 (N. Y. 1876); Ogden v. McGowan, supra note 7; Herkimer v. Potter, 
supra note 7; St. Louis v. Kellman, 295 Mo. 71, 243 S. W. 134 (1922). 

12 State v. Broadbelt, 89 Md. 565, 45 L. R. A. 433, 73 Am. St. Rep. 201, 
43 Atl. 771 (1899); place of selling basis of classification; State v. McKinney, 
29 Mont. 375, 74 Pac. 1095, 1 Ann. Cas. 579 (1903); Birmingham v. Gold- 
stein, 151 Ala. 473, 12 L. R. A. (N. S.) 568, 125 Am. St. Rep. 33, 44 So. 113 
(1907), both last two cases based classification on number of cows in the dairy. 
In the last case the court said that the constitutional provision in respect to 
uniformity of taxes does not apply to license fees; Newport v. French Bros. 
Bauer Co., 169 Ky. 174, 183 S. W. 532 (1916), type of business basis of classi- 
fication; N. Y., ex rel, Lieberman v. Van De Carr, supra note 10, selling milk 
only business for which permit was required. 

13 People v. McDermott Dairy Co., 122 N. Y. S. 294, (1910); State v. 
Labatut, 39 La. Ann. 513, 2 So. 550 (1887); State v. Fourcade, 45 La. Ann. 
717, 40 Am. St. Rep. 249, 13 So. 187 (1893). 

14 Cofman v. J. J. Ousterhous, St. Dairy Comm., 18 A. L. R. 219, 40 N. D. 
390, 168 N. W. 826 (1918); People, ex rel, Levy Dairy Co. v. Wilson, 179 
App. Div. 416, 166 N. Y. S. 211 (1917); People, ex rel, Lodes v. Health 
Dept., 189 N. Y. 187, 13 L. R. A. (N. S.) 894, 82 N. E. 197 (1907). 

15 But see State, ex rel, Knese v. Kinsey, 314 Mo. 80, 282 S. W. 437 (1926) ; 
Whitney v. Watson, 85 N. H. 238, 157 Atl. 78 (1931); Read v. Graham, 31 
Ky. L. Rep. 569, 102 S. W. 860 (1907). 
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Obviously, the “social interest” has broadened in recent years. An 
attempt to protect the producer rather than the consumer was made, 
however, before the overwhelming flood of regulation adopted as 
“recovery” measures. Indirectly the distributor was also protected 
by measures such as those adopted in Minnesota’® and Iowa” the first 
part of last decade. Large creamery companies indulged in the prac- 
tice of buying at a loss in localities where independent dealers com- 
peted with them, in order to drive out such competition. After ac- 
quiring a monopoly or near monopoly, the producer was at the chain 
creamery’s mercy in the matter of prices for his milk. Statutes were 
passed providing for fine or imprisonment upon conviction of buying 
milk at higher prices in one locality than in another by the same com- 
pany, after differences in transportation costs were considered. The 
case of Fairmont Creamery Co. v. Minnesota'® reached the Supreme 
Court, which reversed the state court, and held the statute unconsti- 
tutional on the grounds that it violated the equal protection of the 
laws clause of the Federal Constitution.’® 

With the depression came conditions which made the nation aware 
of the farmer’s problems. Farmers had borrowed money when crops 
sold at high prices and land was high, and as prices fell, had turned 
to marginal occupations in order to meet interest payments. An over 
large supply of dairy products made it possible for the milk dealers 
to adopt unfair practices which lowered still further the farmer’s 
profits. Uniformly the distributor passed on to the producer the 
losses it would otherwise be necessary for him to bear. The small 
distributor, due to the peculiar circumstances of the milk market, 
was now in probably a better position than the large company. Fluc- 
tuations in supply and demand made it necessary that a surplus sup- 
ply of milk be carried. The business of the independent distributor 
was sufficiently small so that he could contract for his minimum 
needs in fluid milk,?° and depend upon emergency purchases for 
larger needs at any one time. On the other hand, the big distributing 
of discrimination between localities in price paid by creamery company for 


milk, cream, or butterfat. 


17§ 5028b, Code Supp. (1907) as amended by Chapter 222 of Acts 33d Gen- 
eral Assembly. 

18162 Minn. 146, 202 N. W. 714, 42 A. L. R. 548 (1925), reversed in 274 
U. S. 1, 47 Sup. Ct. 506, 71 L. ed. 893 (1927). 

19 Cf. State v. Bridgeman & R. Co., 117 Minn. 186, 134 N. W. 496, Ann. 
Cas. 1913D, 41 (1912); State v. Standard Oil Co., 111 Minn. 85, 126 N. W. 
527 (1910); State v. Fairmont Creamery Co., 153 Iowa 702, 133 N. W. 895, 
42 L. R. A. (N. S.) 821 (1911); State v. Drayton, 82 Neb. 254, 117 N. W. 
768, 23 L. R. A. (N. S.) 1287, 130 Am. St. Rep. 671 (1908); State v. Central 
Lumber Co., 24 S. D. 136, 123 N. W. 504, 42 L. R. A. (N. S.) 804 (1909). 

20 Whole milk sold in bottles to consumers. 
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company, suddenly requiring a larger supply of milk could not buy 
it unless there were already arrangements made for its purchase. 
Accordingly, they had to contract for their maximum needs, and 
when the demand was less, use the surplus*! for manufactured milk 
products, which sold for much less profit. In order to meet that 
situation, the large distributor lowered his price to the producer, so 
that he would make a profit even on the surplus which went into 
manufactured products, and the small distributor was then able to 
purchase milk at a lower rate. Price wars by the distributors cut 
the price to the producer until in many instances he did not receive 
for his milk the cost of production. In 1932 and 1933 milk strikes 
became not uncommon, and the legislatures recognized the need of 
regulation, in order to insure an adequate and continuous supply of 
milk, and prices to the producer which would enable him to make 
some profit.*? 

Approximately one-third of the state legislatures have adopted 
some form of emergency control.** New York’s Milk Control Act** 
has been litigated in cases which have reached the United States 
Supreme Court four times,” and is accordingly perhaps the most 
interesting in a consideration of the constitutionality of milk control. 

The New York Statute generally gives the Milk Control Board 
power to supervise and regulate the entire milk industry of the State 
of New York, providing that it may issue and revoke licenses, make 
investigations, and require reports and records. But the most con- 
tested power delegated is the power of fixing prices given to the 
Milk Commissioner. Distributors are required to pay and to receive 
prices fixed by the Commissioner. 

The test of the statute by the courts commenced when Mr. Leo 
Nebbia’s patrons found it possible to buy two quarts of milk plus a 
loaf of Italian bread for 18c, the price of two quarts of milk, as 
fixed by the Commissioner.2* Mr. Nebbia contended that he had a 





21 Quantity of milk above that sold as fluid milk, purchased to meet emergency 
needs, and if that need does not arise, sold for manufactured products, such 
as cheese, condensed milk, etc. 

22 LININGER, Dairy Propucts UNpER THE AGRICULTURAL ADJUSTMENT ACT 
(1934). Published by the Brookings Institute. 

23 Connecticut, Delaware, Florida, Massachusetts, New Jersey, New York, 
Ohio, Oregon, Pennsylvania, Rhode Island, Texas, Utah, Vermont, Virginia, 
Washington, West Virginia, Wisconsin. 

24 Cons. Law, ch. 69, Laws of 1933, ch. 158, Laws of 1934 (N. Y.) ch. 126. 

25 Nebbia v. New York, supra note 1; Baldwin v. Hegeman Farms Corp., 
293 U. S. 163, 55 Sup. Ct. 7 (1934); Baldwin v. Borden Farms Products Co., 
293 U. S. 194, 55 Sup. Ct. 187 (1934); Baldwin v. Seelig, Supra note 2. 

°6 Nebbia v. New York, supra note 1; See R. L. Hale, The Constitution 
and the Price System: Some Reflections on Nebbia v. N. Y. (1934 34 Con. 
L. R. 401. Most leading Law Reviews contain discussions of this case. 
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constitutional right to run his own business as he pleased, and that 
interference by the state deprived him of property without due proc- 
ess of law. By deciding that under certain conditions the state had 
the right to regulate private business, the United States Supreme 
Court took a long step forward on the question of what does or does 
not constitute taking property without due process of law. 

The classic case on the question of price fixing and due process is 
Munn v. Illinois," which gave birth to the “‘Public Interest Doctrine” 
and shocked the sensibilities of the American individualist by holding 
that some businesses (those affected with a public interest) were 
not only the concern of the owners, but were subject to regulation 
by the State. In this case a virtual monopoly existed in favor of 
the grain elevators in question, and it was extremely important to 
the cost of transportation of grain across the continent that no ex- 
cessive profits be made by the elevator owners. Price regulation 
from this time on depended for its validity upon the business exer- 
cising the grant of a public franchise, being of an exceptional char- 
acter, or being affected with a public interest. The problem came 
in defining “public interest.” In the Munn case one of the factors 
upon which the public interest depended was the virtual monopoly, 
but that requirement was scrapped in the case of Brass v. Stoeser,** 
which was decided on the authority of Munn v. Illinois although 
there was no monopoly, seemingly on the theory that the grain busi- 
ness had been declared to be affected with a public interest. Since 
then, what constitutes “public interest” has evidently depended upon 
the conservatism or liberalism of the court before which the problem 
arose. Selling life insurance,** buying coal by railways in war time,*° 
post war renting of dwelling places,*’ use of state highways by pri- 
vate contract carriers,®* and the business of stockyard broker** have 
been declared affected with public interest sufficiently to be subject 
to regulation. Fixing minimum wages** has been declared an un- 
constitutional regulation of private business, as has attempted regu- 


2794 U. S. 113, 24 L. ed. 77 (1877). 

28 153 U. S. 391, 14 Sup. Ct. 857, 38 L. ed. 757. 

29 German Alliance Insurance Co. v. Kansas, 233 U. S. 389, 34 Sup. Ct. 612, 
58 L. ed. 1011, (1914). 

30 Highland v. Russell Car & Snowplow Co., 279 U. S. 253, 49 Sup. Ct. 314, 
73 L. ed. 688 (1929). 

31 Block v. Hirsch, 256 U. S. 135, 41 Sup. Ct. 458, 65 L. ed. 865 (1921); 
Marcus Brown Holding Co. v. Feldman, 256 U. S. 170, 41 Sup. Ct. 465, 65 
L. ed. 877 (1921). 

32 Stephenson v. Binford, 287 U. S. 251, 53 Sup. Ct. 181, 77 L. ed. 288 (1923). 

33 Tage Bros. & Moorhead v. U. S., 280 U. S. 420, 50 Sup. Ct. 220, 74 L. 
ed. 524, 785 (1930). 

84 Adkins v. Children’s Hospital, 261 U. S. 525, 43 Sup. Ct. 394, 67 L. ed. 
785 (1923). 
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lation of meat packing,** of re-sale of theatre tickets,** of fixing fees 


to be charged by employment agencies,** and of prices at which 
gasoline is to be sold.** Very recently the ice business was declared 
to not be affected with a public interest.*® 

The case of Nebbia v. New York * can best be explained by real- 
izing that the courts are recognizing the principle that the policy 
of noninterference in private business must yield to the policy of 
regulation when it is to the interest of society at large. If a sufficient- 
ly large number of people will be materially benefited by regulating 
a particular private business, then that business should be regulated. 

In the case of Baldwin v. Hegeman Farms Corporation,** the 
dairy sought to bring its case within the exception to the public in- 
terest doctrine which grew up early in the history of the doctrine, 
that the prices fixed must not be confiscatory. The court held that 
insufficient allegations appeared to bring the regulation within that 
category, and held the statute constitutional without discussion on the 
authority of Nebbia v. New York. In Borden’s Farm Products Co. 
v. Baldwin** the Supreme Court refused to decide the constitution- 
ality of the provision in the act that independent dealers could sell 
milk at one cent a quart less than dealers having a well advertised trade 
name,** on the ground that the facts had not been decided by the 
lower court. The case was sent back for adjudication of the facts. 
The Supreme Court intimated that the provision was clearly discrim- 
inatory, but that there might be facts which would explain and give 
a valid reason for such discrimination, even though no such facts 





35 Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522, 43 
Sup. Ct. 630, 67 L. ed. 1103 (1923). 
waa & Bro. v. Banton, 273 U. S. 418, 47 Sup. Ct. 426, 71 L. ed. 718 

7). 

87 Ribnik v. McBride, 277 U. S. 350, 48 Sup. Ct. 532, 72 L. ed. 911 (1928). 

38 Williams v. Standard Oil Co., 278 U. S. 235, 49 Sup. Ct. 115, 73 L. ed. 
287 (1929). 

89 New State Ice Co. v. Liebmann, 285 U. S. 262, 52 Sup. Ct. 371, 76 L. ed. 
747 (1932). 

49 Supra note 1. 

41 Supra note 23. 

42 Supra note 23. 


43 Laws of 1933 (N. Y.) ch. 158, § 317; now laws of 1934 (N. Y.) ch. 126, 
§ 2589. “It shall not be unlawful for any milk dealer who since April tenth, 
nineteen hundred thirty-three has been engaged continuously in the business 
of purchasing and handling milk not having a well advertised trade name in a 
city of more than one million inhabitants to sell fluid milk in bottles to stores 
in such city at a price not more than one cent per quart below the price of 
such milk sold to stores under a well advertised trade name, and such lower 
price shall also apply on sales from stores to consumers; provided that in no 
event shall the price of such milk not having a well advertised trade name, 
be more than one cent per quart below the minimum price fixed for such sales 
to stores in such a city.” 
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appeared in the state or in the report of the investigating committee 
which motivated the statute. 

G. A. F. Seelig, Inc. v. Baldwin** involves a different question 
entirely than any of the three preceding cases, since it is decided 
on the question of burdening interstate commerce. The statute con- 
tains a provision that no dealer may sell in New York milk purchased 
from producers outside the state at lower prices than that required 
to be paid to producers within the state.** Seelig bought milk from 
another branch of the same company in Vermont, and that company 
paid to producers a smaller price than that which had to be paid to 
producers in New York State. Ninety per cent of the milk was 
sold in the forty-quart cans in which it came into the state, and the 
remaining ten per cent was bottled and sold to customers in that 
form. The lower court decided that the Act could not be enforced 
in regard to the milk sold in the original cans, but could be as to 
the remainder. Mr. Justice Cardozo delivered the opinion of the 
Supreme Court, which held the provision unconstitutional in its en- 
tirety, since it burdened interstate commerce directly.*° If the pur- 
pose had been to keep out of the state impure products, then 
regulations necessary for that purpose would be constitutional, since 
such products are not fit subjects of commerce.** But discriminatory 


prohibitions or regulations, aimed at a product because it comes from 





44 Supra note 23. 

45N. Y. Laws of 1933, c. 158, § 312(g); now Laws of 1934, c. 126, art. 
21A, §258m, 4. “It is the intent of the Legislature that the instant, whenever 
that may be, that the handling within the State by a milk dealer of milk pro- 
duced outside of the state becomes a subject of regulation by the state, in the 
exercise of its police powers, the restrictions set forth in this article shall 
attach. After any such milk so produced shall have come to rest within the 
State, any sale, within the State by a licensed milk dealer or a milk dealer 
required by this article to be licensed, of any such milk purchased from the 
producer at a price lower than that required to be paid for milk produced 
within the State purchased under similar conditions, shall be unlawful.” 

Order of N. Y. Milk Control Board, July 1, 1933: “Any continuous and 
regular purchase or sale or delivery or receipt of milk passing to a milk dealer 
at any place and available for utilization as fluid milk and/or cream within 
New York State, followed by such utilization in one or more instances, where 
the price involved in such purchase or sale or delivery or receipt is less than 
the sum of the minimum price established to be paid to producers for such 
milk plus actual costs of transporting and handling and processing such milk 
to the place and to the condition involved in such purchase or sale or delivery 
or receipt, hereby is forbidden.” 

46 For cases holding that a state may not burden interstate commerce, see 
International Textbook Co. v. Pigg, 217 U. S. 91, 30 Sup. Ct. 481, 54 L. ed. 
678 (1910); Brown v. Houston, 114 U. S. 622, 5 Sup. Ct. 1091, 29 L. ed. 
257 (1885); Kansas City Southern R. Co. v. Kay Valley Drainage District, 
233 U. S. 75, 34 Sup. Ct. 564, 58 L. ed. 857 (1914). 

47 Such products may be excluded. See Asbell v. Kansas, 209 U. S. 251, 28 
Sup. Ct. 485, 52 L. ed. 778 (1908); Mintz v. Baldwin, 289 U. S. 346, 53 Sup. 
Ct. 611, 77 L. ed. 1245 (1933); Crossman v. Lurman, 192 U. S. 189, 24 Sup. 
Ct. 234, 48 L. ed. 401 (1904); cf. Hebe Co. v. Shaw, 248 U. S. 297, 39 Sup. Ct. 
125 (1919). 
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another state are unconstitutional, whether the original package has 


been broken or not.** The case brings out definitely the idea that 
one state cannot put itself in the position of economic isolation. In 
the words of Mr. Justice Cardozo, “It (the constitution) was framed 
on the theory that the peoples of the several states must sink or swim 
together, and that in the long run prosperity and salvation are in 
union and not division.” 

From an examination of these four cases it seems that the courts 
are disposed to hold constitutional any reasonable regulation of the 
milk industry,*® as long as no attempt is made to interfere with the 
milk industry in any other state. However, even the best of state 
control leaves unregulated that portion of the milk supply which 
moves in interstate commerce. For control of the entire milk industry 
it is necessary that the Federal Government codperate with the states. 

In the declaration of policy in the Agriculture Adjustment Act,°° 
Congress attributes its legislation to the economic condition of the 
farmer in general, and the national need for adjustment of the farm- 
er’s problem. Unfair trade practices*' are blamed largely for the 
need of regulation of the milk industry, and the power to grant li- 
censes in support of marketing agreements is granted as a measure 
to eliminate them, and to restore normal economic conditions.*” 





48 Sonneborn Bros. v. Cureton, 262 U. S. 506, 43 Sup. Ct. 643, 67 L. ed. 
1095 (1923); Welton v. Mo., 91 U. S. 275, 23 L. ed. 347 (1875); Minnesota 
v. Barber, 136 U. S. 313, 10 Sup. Ct. 862, 34 L. ed. 455 (1890). 

49 Cf. Ohio v. Feldhaus, 1 L. W. 1048 (1934); Reynolds v. Milk Com. of 
Va., decided in Nov. 1934 and reversed by same court in April 1935, not yet 
reported. 

5° Title I, §1, Agricultural Adjustment Act. “The present acute economic 
emergency being in part the consequence of a severe and increasing disparity 
between the prices of agricultural and other commodities, which disparity has 
largely destroyed the purchasing power of farmers for industrial products, has 
broken down the orderly exchange of commodities, and has seriously impaired 
the agricultural assets supporting the national credit structure, it is hereby 
declared that these conditions in the basic industry of agriculture have effected 
transactions in agricultural commodities with a national public interest, have 
burdened and obstructed the normal currents of commerce in such commodities 
and render imperative the immediate enactment of Title I of this Act.” 

51 Release by Secretary Wallace, 3/30/34, reprinted in 104 C. C. H. Vol. 
IIA, Par. 12062, 12037. Some trade practices Federal licenses and marketing 
agreements are designed to correct are: 

1. Distributor buying milk at low price for use in manufactured products 
and selling as bottled milk at higher rate. 

2. Distributor collecting freight from farmer at less than carload lots (L. C. 
L.) rates which are much higher than full car rates, and then shipping in car- 
load lots, or even more cheaply, in tank cars, or tank trucks. 

3. Excessive country station charged for weighing and testing. 

4. Terminal charges assessed against farmer, when they should be considered 
part of cost of distribution, and charged to distributor. 

5. Buying milk on extended credit, and never settling the account in full. 

52 Title I, § 8, Agricultural Adjustment Act. 

“In order to effectuate the declared policy, the Sec’y of Agriculture shall 
have power 

“2. to enter into marketing agreements with processors, associations of pro- 
ducers, and others engaged in the handling, in the current of interstate or for- 





EDITORIAL NOTES 503 


Federal regulation of the milk industry is concerned largely with 
protection of the producer, and licenses now in effect do not usually 
attempt to set prices to be paid to the distributor by the consumer, 
although power to set such prices has been considered to be included 
in the Secretary’s powers under the Act. In exercise of the powers 
given to him, the Secretary ordinarily enters into a marketing agree- 
ment with processors, associations of producers, and others engaged 
in the handling of milk in interstate or foreign commerce. With 
75% of such dealers in any community, he may make a marketing 
agreement relative to prices and the elimination of unfair trade prac- 
tices. He then issues a license to all of the dealers in the community, 
which embodies the terms of the marketing agreement, and this 
license is enforced rather than the agreement itself. The Secretary 
has power to revoke the license after an order to show cause, and 
a hearing. A penalty is provided for operating without a license. 

The usual license classifies the milk according to its use and fixes 
a price or a way of determining the price for each class. From re- 
ports of the quantity of milk purchased, the price paid for it, and 
the use to which it was put, compiled by the distributors, the market 
administrator determines what price each distributor should have 
paid in view of the use to which he put the milk he purchased. Those 


who paid less than they should pay the difference into a pool estab- 
lished by the license, and those who paid more than they should are 
paid money from the pool. The producer is paid the highest price 
(that for milk destined to be sold in bottles as fluid milk) for his 
base production,®** and a lower price for the remainder of the milk 
he produces.** 


eign commerce of any agricultural commodity or product thereof, after due 
notice and opportunity for hearing to interested persons. The making of any 
such agreement shall not be held to be in violation of any of the anti-trust laws 
of the U. S., and any such agreement shall be deemed to be lawful. 

“3. to issue licenses permitting processors, associations of producers, and 
others to engage in the handling, in the current of interstate or foreign com- 
merce of any agricultural commodity or product thereof. Such licenses shall 
be subject to such terms and conditions, not in conflict with existing Acts of 
Congress or regulations pursuant thereto, as may be necessary to eliminate 
unfair practices or charges that prevent or tend to prevent the effectuation of 
the declared policy and the restoration of normal economic conditions in the 
marketing of such commodities or products and the financing thereof 

53 “Bases” are calculated on the volume of past deliveries by the producer, 
during a certain part of the year, set by the Market Administrator in charge 
of the license as the “base period.” 

54 For example: Dealer A buys all of Producer W’s milk—his base pro- 
duction at the highest price, and the remainder at the lower prices. Dealer A 
uses all of this milk to sell to consumers as bottled whole milk. He has ac- 
cordingly not paid enough as judged by the use to which he put the milk, so 
he pays the difference between the lower price he paid for the surplus, and 
the price it would have brought if it were base production into the pool. Dealer 
B ~— all of Producer Y’s milk, paying for his base production at the high 
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Three important constitutional questions arise in connection with 
federal regulation of the milk industry. First, is there an uncon- 
stitutional delegation of power to the Secretary of Agriculture? 
Second, does the Congress have power to pass such legislation under 
the interstate commerce clause? and third, does the legislation de- 
prive persons of property without due process of law? The first 
question does not seem to have troubled the courts a great deal in 
the cases which have been decided, nor does the third, and under 
the authority of Nebbia v. New York,” the third question will prob- 
ably never give the government much difficulty. The second question, 
however, has been the point at issue in the decided cases. 

In each license issued, the Secretary has incorporated a finding to 
the effect that the commodity covered by the license cannot be sep- 
arated into interstate and intrastate portions, the supply and the 
marketing, distribution and handling thereof being inextricably com- 
mingled, so that commerce in one cannot be regulated without regu- 
lating commerce in the other.** 

The government has presented two theories’ in the cases which 
have arisen, depending upon whether the case arose in regard to a 
milk license for a large city community or in other places, where 
most of the milk is produced within the district. In the city com- 
munity, it is true that a certain per cent, usually around forty per 
cent, is produced elsewhere and brought into the city, and the gov- 
ernment contends that in order to regulate the part carried in inter- 
state commerce, it is necessary to regulate the part produced within 
the state. In the farming community, the government says that since 
products of milk enter the stream of interstate commerce, it is neces- 
sary to regulate the price of the raw product in order to regulate 
the price of the product which enters interstate commerce. 

Few of the cases have been decided by final decree. Three of 
these cases** were decided on the basis that the dairy objecting to 


price and the remainder at the low price, but he uses all this milk for manu- 
factured products. He, therefore, judged by his use of the milk, should have 
paid a lower price for all the milk he purchased. He receives from the pool 
the difference between what he paid and the lower price he should have paid. 

For a more detailed explanation of how one milk license works, see Com- 
modity Information Series, Milk Leaflet No. 1, published by the U. S. Gov't 
printing office, January, 1935. 


55 Supra note 1. 


56 For example, see Article I, Preamble of the Amended License for Milk, 
Alameda County, Calif., License No. 63, Docket No. 9, issued by the Sec’y of 
Agriculture, January 19, 1935 

572 L. W. 305 (1935). 


58 United States v. Greenwood Dairy Farms, Inc., 8 F. Supp. 398 (S. 
Ind. 1934); Douglas v. Wallace, 8 F. Sup Pp. 379 (W. D. OK M1934) ; = 
Farms Dairy v. Wallace, 7 F. Supp. 560, 8 F. Supp. 975 (Md. 1934). 
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enforcement was engaged solely in intrastate commerce, and accord- 
ingly the federal government had no power to regulate their busi- 
nesses. The fourth ** followed the decision of another milk case, 
Edgewater Dairy Co. v. Wallace,®° in which a preliminary injunction 
against enforcement of the license was granted on the ground that 
the license was an attempt to regulate production and not interstate 
commerce. Preliminary injunctions have been granted in favor of 
the government in some cases,*’ and against the government in oth- 
ers. No case on the constitutionality of the Agricultural Adjust- 
ment Act has been decided by any Circuit Court of Appeals or in the 
Supreme Court. Accordingly, the validity of the Act, and the portion 
of it pertaining to milk control is still in question. 

While it is a general maxim that the federal government does not 
have power to regulate intrastate commerce, yet when it is so mingled 
with interstate commerce that one cannot be regulated without the 
other, there is ample authority for the proposition that Congress 
has the requisite power.®* There is no question as to the power to 
regulate interstate commerce, and the only limitation is the 5th 
Amendment. The Nebbia Case** seems to have settled that question 
as far as recovery legislation is concerned. 

It seems then, that the questions of law are not particularly in doubt. 


The decision in these cases will depend upon the court’s interpretation 
of the facts of the individual case. Is intrastate commerce in fact 
so mingled with interstate commerce that one cannot be regulated 
without the other ? 


Some question has arisen over the power actually given to the 
Secretary of Agriculture by the Act. He is empowered “to issue 
licenses permitting processors, associations of producers, and others 
to engage in the handling, in the current of interstate or foreign com- 
merce.” ® The government contends that that includes any com- 
merce which is a burden on interstate commerce. An amendment 





°9 Columbia Milk Producer’s Cooperative Association v. Wallace, 8 F. Supp. 
1014 (N. D. Ill. 1934). 

607 F. Supp. 121 (N. D. Ill. 1934). 

61 Hill v. Darger, 8 F. Supp. 189 (S. D. Cal. 1934); Kurtz v. Berdie, 2 
L. W. 306 (S. D. Cal. 1934); United States v. Dwyer, Eq. No. 4012, (D. 
Mass. 1934); United States v. Shissler, 7 F. Supp. 123 (N. D. Ill. 1934); 
Beck v. Wallace, Sup. Ct. D. C. No. 56059, 1 L. W. 9; Economy Dairy Co. 
v. Wallace, Sup. Ct. D. C. No. 506058, 1 L. W. 9. 

62 Mellwood Dairy v. Sparks, 2 L. W. 324 (W. D. Ky. 1934); U.S. v. 
Neuendorf, 8 F. Supp. 403 (S. D. Ia. 1934). 

63 Houston and Texas Ry. v. U. S., 234 U. S. 342, 34 Sup. Ct. 833, 58 L. ed. 
1341 (1914); Wisc. Ry. Com. v. C. B. & Q. Ry. Co., 257 U. S. 563, 42 Sup. 
Ct. 232, 66 L. ed. 371 (1922). 


64 Supra note 1. 


65 Supra note 49. 
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to the Act, which would specifically enumerate his power to regulate 
such commerce was defeated by the 73d Congress, and is now being 
considered again. In the case of United States v. Greenwood Dairy 
Farms, Inc.,® the court pointed to the fact that the amendment had 
been defeated as evidence that the Congress did not intend to give 
the Secretary any power to regulate milk production and distribution 
until it had actually entered the stream of interstate commerce. Pass- 
ing the amendment in question will clear up that point without fur- 
ther trouble, but until the amendment is passed, counsel for the gov- 
ernment will have one more step to take in convincing the courts 
that the provisions of the Act in regard to milk control are constitu- 
tional. 

The history of milk control in the United States clearly indicates 
the change in the American philosophy of government relationship 
to business. Early statutes prohibited only the most flagrant abuses 


of the privilege of managing one’s own business as one wished. With 


the growth of the country came the realization that private interest 
must be subordinated to the public good, and although each new 
restriction or regulation has been bitterly contested by dealers who 
clamored that their constitutional privileges were being encroached 
upon, today the milk business is probably one of the most thoroughly 
regulated industries in the United States. THELA F. CAL. 





66 Supra note 55. 





RECENT CASES 


ADMINISTRATIVE LAW—ALIENS—]J URISDICTION—DEPORTATION.— 
Section 13 of the Act of September 13, 1888, as amended, provides 
for the arrest and trial before any United States court, or any justice, 
judge or commissioner thereof, of any Chinese person found unlaw- 
fully in the United States and, in case of conviction, for deportation 
to the country whence he came. 8 U. S. C. § 282 (1926). Section 
19 of the Immigration Act of 1917 provides that any alien who en- 
tered the United States while a member of an excluded class or who 
entered or is found in the United States in violation of law shall, with- 
in five years after entry, be deported by the Secretary of Labor. Sec- 
tion 38 of the same act provides that it shall not be construed to repeal 
or amend existing laws relating to the exclusion of Chinese, except 
as provided in Section 19. 39 Star. L. 874, 889, 897 (1917). 

In a trial before a District Court of the United States, a Chinese 
alien who, allegedly, had entered the United States eight years before 
was ordered deported on the ground that he was unlawfully in the 
United States. The defendant submitted a plea to the jurisdiction of 
the court and moved to dismiss the proceedings on the ground that 
section 19 of the Immigration Act of 1917, divested the judiciary of 
the jurisdiction given it by the Chinese Exclusion Laws, 25 Star. 
L. 479 (1888); 27 Star. L. 25 (1892); 32 Star. L. 176 (1902) ; 
33 Stat. L. 428 (1904), and vested such jurisdiction exclusively in 
the Secretary of Labor. The motion was overruled and an appeal 
taken to the Circuit Court of Appeals, Ninth Circuit. Held, that 
the motion to dismiss was properly denied; and that, as to Chinese 
aliens who entered beyond the five-year period, the power to deport 
remains where, and as, it was vested prior to the passage of the Act; 
namely, in the courts. Mar Yen Wing v. United States, 72 F. (2d) 
158 (C. C. A. 9th, 1934). 

The years following the Gold Rush of 1849, during which there had 
been a heavy influx of laborers from China, brought with them ample 
evidence and experience to convince the public mind that as between 
Chinese immigrants and the people of the United States there was 
too great a difference in inherent racial characteristics and too wide 
a divergence in customs, usages and modes of living to permit as- 
similation. It became evident that further unrestricted immigration 
of Chinese laborers was inimical to the public welfare and peace and, 
possibly, to the preservation of the existing civilization in the regious 
bordering the Pacific Ocean. 

By treaty, negotiated in 1880, China agreed to the regulation, 
limitation and suspension by the United States of the coming of 
Chinese laborers to this country. 22 Start. L. 826 (1881). Chinese 
subjects traveling to the United States as teachers, students, mer- 
chants, or from curiosity, and laborers already in the United States 
were expressly excepted. Such was the beginning of the exclusion 
from this country of Chinese laborers, an exclusion that has since 
become a set recognized policy of our government. The well-defined 
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purpose of Congress to develop, and enforce this policy may be traced 
in a set course through the successive enactments pertaining thereto. 
22 Star. L. 58 (1882); 23 Stat. L. 115 (1884); 25 Stat. L. 476 
(1888); 27 Star. L. 25 (1892); 28 Star. L. 7 (1893); 31 Star. 
L. 1093 (1901); 32 Star. L. 176 (1902); 32 Star. L. 828 (1903) ; 
33 Stat. L. 428 (1904); 37 Star. L. 476 (1912); 37 Srar. L. 736 
(1913). Nothing could be more plainly stated than the declaration 
of the government’s policy as to the exclusion of Chinese laborers in 
the unequivocal language of the existing law. 8 U. S. C. § 261 et seq. 
(1926). Chinese laborers, with the exception of those who entered 
before or within ninety days of the original enactment on May 6, 
1882, are forbidden to enter or remain within the United Stats. 
Those excepted are required to have a certificate of residence and all 
other Chinese persons, other than laborers, entitled to enter the 
United States, are required to present a certificate of identification 
issued by their home government. 

By the Immigration Act of 1907, 34 Star. L. 898, it was provided 
that the Secretary of Commerce and Labor shall deport all aliens who 
enter the United States in violation of law. Section 43 of this Act 
provided that it should not be construed to repeal, alter or amend 
existing laws relating to the immigration or exclusion of Chinese 
persons. This enactment created some confusion in the courts as to 
the jurisdiction in cases involving the deportation of Chinese immi- 
grants. The decisions were conflicting, some holding that the Secre- 
tary of Labor had jurisdiction to order the deportation of Chinese 
violating the Chinese Exclusion Acts; Lo Pong v. Dunn, 235 Fed. 
510, 149 C.C. A. 56 (C. C. A. 8th, 1916); Backus v. Owe Sam Goon, 
235 Fed. 847, 149 C. C. A. 159 (C. C. A. 9th, 1916); Sibray v. 
United States, 227 Fed. 1, 141 C. C. A. 555 (C. C. A. 3d, 1915) ; 
Prentis v. Seu Leung, 203 Fed. 25, 121 C. C. A. 389 (C. C. A. 7th, 
1913); Ex Parte Woo Shing, 226 Fed. 141, (N. D. Ohio 1915) ; 
Ex Parte Li Dick, 176 Fed. 998 (C. C. N. D. New York 1910) ; 
while others held that the Secretary of Labor lacked such jurisdiction. 
Lee Wong Hin v. Mayo, 240 Fed. 368, 153 C. C. A. 294 (C. C. A. 
5th, 1917); United States v. United States ex. rel Lem Him, 239 
Fed. 1023, 152 C. C. A. 661 (C. C. A. 7th, 1917). This diversity of 
decision was determined by the holding of the Supreme Court in 
United States v. Woo Jan, 245 U. S. 552, 38 Sup. Ct. 207, 62 L. ed. 
466 (1918), that jurisdiction in deportation cases involving violation 
of the Chinese Exclusion Acts vested solely in the courts and that 
the Secretary of Labor was without jurisdiction in such cases. 

In the meantime Congress enacted the Immigration Act of Feb- 
ruary 5, 1917, containing the provisions stated above. The conflict 
of decision seemingly arose anew. In the case of Sit Sing Kum v. 
United States, 277 Fed. 191 (C. C. A. 2d, 1921) the court held that 
Chinese who entered this country in violation of the Chinese Exclu- 
sion Act may be deported under the Immigration Act of 1917. Ng 
Leong v. White, 260 Fed. 749, 171 C. C. A. 487 (C. C. A. 9th, 1919). 
On the other hand, in United States v. Ko Sat Cheung, 281 Fed. 988 
(C. C. A. 8th, 1922) the court held that a Chinese citizen may not 
be deported for violation of the Chinese Exclusion Act without a 
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judicial hearing in accordance with the requirements of that act. 
The Supreme Court, however, seems to have settled the question by 
its decision that the act of 1917 does not preserve to Chinese the 
exceptional right to a judicial hearing, as distinguished from an 
executive hearing. Ng Fung Ho v. White, 259 U. S. 276, 42 Sup. 
Ct. 492, 66 L. ed. 938 (1922). 

It did not decide whether the jurisdiction given the Secretary of 
Labor entirely excluded and superseded in its entirety the jurisdiction 
which had previously been vested in the judiciary. No decision has 
been found to support the contention of the appellant in the instant 
case that the court was without jurisdiction. That the courts retain 
jurisdiction of Chinese deportation cases is recognized by the court 
in Ah Lin v. United States, 20 F. (2d) 107 (C. C. A. Ist, 1927) by 
its decision that lapse of time does not bar deportation proceedings 
under the Chinese Exclusion Act. In Ex Parte Chun Wing, 18 F. 
(2d) 119 (Wash. 1927) the court held that the judicial determination 
of alien’s right to remain after admission is preserved by the Exclu- 
sion Act and treaty obligations. The same court upheld the juris- 
diction of the judiciary in United States v. Chin Nun Gee, 45 F. (2d) 
225 (Wash. 1930). As likewise does the court in Chan Nom Gee 
v. United States, 57 F. (2d) 646 (C. C. A. 9th, 1932). 

As the Immigration Act of 1917 did not expressly revoke the 
jurisdiction of the courts in cases arising under the Chinese Exclusion 
Act there seems little reason for the court to infer that such was the 
intention of Congress. With such a strong policy background that 
has not been mitigated in any way for more than forty years there 
seems to be no reason to believe that Congress would take such a 
step in other than explicit and express language. 

The question whether the appellant would be subject to deportation 
by the Secretary of Labor is an interesting one. The case of 
Philippides v. Day, 283 U. S. 48, 51 Sup. Ct. 358, 75 L. ed. 833 
(1931), would seem to indicate that there would be such jurisdiction 
under section 14 of the Immigration Act of 1924, 43 Star. L. 162, 
in spite of the five year limitation period provided for in the Immi- 
gration Act of 1917. L. J. J. 


ConFLict of Laws—BANKS—BILLs AND Notes.—A check drawn 
by the disbursing clerk of the Veterans’ Administration on the United 
States was forwarded to the payee in Jugoslavia. The indorsement 
of the payee was forged in Jugoslavia and the check negotiated to 
the indorsee who gave value and took without notice or negligence. 
Under the Jugoslavian law this negotiation entitled the indorsee to 
the check, but it did not under the law of the District of Columbia, 
the place of making and payment (D. C. Code, Title 22, Sec. 24), 
nor under the law of New York, where suit was brought ( Negotiable 
Instruments Law, Sec. 42). The defendant, a subsequent indorsee, 
collected from the United States through the Federal Reserve Bank. 
The United States, on learning of the forgery, sued for damages 
from the conversion. The District Court directed a verdict for the 
plaintiff. This was reversed on appeal to the Circuit Court of Appeals 
(2d Circuit), 69 F. (2d) 799 (1934). On certiorari the cause was 
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removed to the United States Supreme Court. Held, that the law 
of the place where the check was sent (i.e. the Jugoslavian law) 
governs as to the validity of the transfer of title in the check. 
United States v. Guaranty Trust Co., 55 Sup. Ct. 221, 79 L. ed. Adv. 
op. 199, 2 U. S. Law Week 315 (1934). 

The general rule that the validity of transfer of title to chattels is 
governed by the law where the transfer occurs is well settled. Cam- 
mell v. Sewell, 5 Hurl. & N. 728 (1860), Green v. Van Buskirk, 5 
Wall 307, 7 Wall 139 (U. S. 1866, 1868). But see Edgerly v. Bush, 
81 N. Y. 199, (1880), where the chattel was surreptitiously removed 
from the owner’s domicile. The general principle applies to intan- 
gible choses in action to the extent that the right of action is merged 
into the document of title. Conriicr of LAws RESTATEMENT (Am. 
L. Inst. 1931) No. 282. The general Anglo-American law so holds 
as to negotiable instruments, Embiricos v. Anglo-Austrian Bank, 1 
K. B. Div. 677, 74 L. J. K. B. 326 (1905) (payee v. indorsee) ; 
Alcock v. Smith, (1892) I Ch. 238. Likewise as to negotiable stock 
certificates, Direction Der Disconto-Gesellschaft v. U. S. Steel Corp., 
267 U. S. 22, 45 Sup. Ct. 207, 69 L. ed. 495 (1925); Williams v. 
Colonial Bank, 57 L. J. Ch. (N. S.) 826, 38 Ch. Div. 388, (1888). 
But see Masury v. Arkansas Nat. Bank, 87 Fed. 381 (CC. Ed. Ark. 
1898) (law of corporation’s domicile governs transfer); Hunt v. 
Drug, Inc., 156 Atl. 384, (Del. 1931). 

The fact that the check was sent to Jugoslavia to a payee resident 
there shows the intent of the United States to subject further nego- 
tiation to the law of that country. See LorENzEN, CONFLICT oF 
Laws ReLatinc To Bits AND Notes (1919) 135-140. Even if 
the instruments were stolen and removed to another jurisdiction, 
however, the same principle would seem to apply under the facts 
of the Embiricos case, supra. Title implies the right to enforce the 
obligation in the check, otherwise title would be an empty formality. 
Nor is there a contrary public policy in the District of Columbia 
LORENZEN, supra. The defendant’s indorsement “Prior Indorsements 
Guaranteed” confers no additional right on the drawer for such 
indorsement like any unqualified indorsement merely means that the 
indorser has legal title to the instrument. Treasury regulations that 
the government may charge back any check give no privileged posi- 
tion to the government. It thus appears that the Supreme Court 
has approved a desirable and modern doctrine. W. Y. F. 





ConsTITUTIONAL LAW—FUuLL FaitH AND CrepItT—ConFLict oF 
LAwS—WoORKMEN’s COMPENSATION STATUTE—ONE StaTE Nort 
30UND TO ENForcE Acts oF ANOTHER.—The Compensation Act of 
California operates in favor of a nonresident employee, suing in 
California under the statute, who has contracted in the State to work 
in Alaska and be bound by the Alaska Workmen’s Compensation 
Act, which by its own terms could not be applied outside Alaska. 
The employee, injured in Alaska, recovered in California under the 
local statute, and the employer took the case to the Supreme Court. 
Held, that a refusal by the California court to apply the Alaska Act 
was not a denial of full faith and credit to the Alaskan Act, nor did 
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it take the employer’s property without due process of law, even 
though it did materially limit the employer’s power to contract. Ju- 
risdiction by the California Court was based on the employer-employee 
relationship which had its inception in California, and did not depend 
on tort or contract. Alaska Packers’ Association v. Industrial Acci- 
dent Commission, 2 Law Week 645 (U. S. 1935). See case note in 
(1934) 3 Geo. Wasu. L. Rev. 114. W. C. W. 


CONSTITUTIONAL LAW—ITINERANT VENDORS—INTERSTATE COM- 
MERCE—STATUTORY DiIscrRIMINATION AGAINST INDIVIDUALS.—In 
1926 the state of New Hampshire passed a statute (Public Laws c. 
158) requiring itinerant vendors (defined as being both principals 
and agents who engage in a temporary or transient business in the 
state) to pay a state license fee of twenty-five dollars and to deposit 
the sum of five hundred dollars with the secretary of state for cred- 
itor-security purposes. It also required the payment of a local license 
fee in the place where the business was to be conducted under penalty 
of a fine for each day of neglect or refusal. Commercial travelers 
and selling agents making sales to dealers are excepted, as too are 
hawkers and peddlers. By amendments (Laws 1931, c. 5; 1933, 
c. 48) other exceptions are those whose stock in trade has been as- 
sessed for taxes during the current year and those whose places of 
business were open for three months continuously during the previous 
calendar year. Plaintiff opened a retail shoe store in the state in 1933, 
having taken a lease of the store for a year and having equipped it 
with permanent fixtures. He contends in this action that his business 
is not subject to the terms of the statute hereinbefore described. 
Held, that the statute so far as it applied to storekeepers occupying 
places of business for sale of goods, not engaged in business as itin- 
erants was invalid as based upon unreasonable classification. Woolf 
v. Fuller, 174 Atl. 193 (N. H. 1934). 

A logical treatment of the instant case involves a discussion of three 
basic questions: (1) the problem presented by police power legisla- 
tion affecting interstate-commerce; (2) the question of the itinerant 
vendor phase of the police power-interstate commerce conflict; (3) 
the problem of discrimination in connection with police power leg- 
islation, i. e., the propriety of the classification. 

The Supreme Court of the United States has held that exclusive 
power to regulate interstate commerce rests in Congress, and a state 
statute which either directly or by its necessary operation burdens 
such commerce is invalid regardless of the purposes of its enactment. 
Air-Way Electric Appliance Corporation v. Day, 266 U. S. 71, 45 
Sup. Ct. 12, 69 L. ed. 169 (1924). Quoting Mr. Justice Hughes in 
the Minnesota Rate Cases, 230 U. S. 352, 398, 33 Sup. Ct. 729, 739, 
57 L. ed. 1511 (1913), “There is no room in our scheme of govern- 
ment for the assertion of state power in hostility to the authorized 
exercise of federal power. The authority of Congress extends to 
every part of interstate commerce, and to every instrumentality or 
agency by which it is carried on; and the full control by Congress of 
the subjects committed to its regulation is not to be denied or 
thwarted by the commingling of interstate and intrastate operations. 
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This conclusion necessarily results from the supremacy of the national 
power within its appointed sphere.” If Congress has made no express 
regulations in the field of foreign or interstate commerce its inaction 
is equivalent to a declaration that such commerce shall be free and 
incapable of being subjected to state regulation. Brown v. Maryland, 
12 Wheat, 419, 6 L. ed. 678 (U. S. 1827); Fargo v. Michigan, 121 
U. S. 230, 7 Sup. Ct. 857, 30 L. ed. 888 (1887) ; Pullman Co. v. Rich- 
ardson, 261 U. S. 330, 43 Sup. Ct. 366, 67 L. ed. 682 (1922); LeLoup 
v. Port of Mobile, 127 U. S. 640, 8 Sup. Ct. 1380, 32 L. ed. 311 
(1888). For a complete discussion of the problem see 2 CooLry, 
CoNSTITUTIONAL LIMITATION (8th Ed.) 1006. It is recognized that 
the leading case establishing the doctrine that the negotiation by sales 
agents of sales of goods which are in another state for the purpose 
of introducing them into the state where the negotiation is had, is 
interstate commerce and not subject to regulation or taxation by the 
state, is Robbins v. Taxing District of Shelby County, 120 U. S. 489, 
7 Sup. Ct. 592, 30 L. ed. 694 (1887). Cf. Ficklen v. Shelby County, 
145 U. S. 1, 12 Sup. Ct. 810, 36 L. ed. 601 (1892) ; Brennan v. Titus- 
ville, 153 U. S. 289, 14 Sup. Ct. 829, 38 L. ed. 719 (1894). See also 
WILLOUGHBY, CONSTITUTIONAL LAW OF THE UNITED States (2d 
ed., 1930) § 394. In Stockard v. Morgan, 185 U. S. 27, 22 Sup. Ct. 
576, 46 L. ed. 785 (1902), a privilege tax imposed by a state on 
merchant brokers whose business was confined exclusively to solicit- 
ing orders from jobbers and wholesale dealers within the state, as 
agent for nonresident parties, for goods to be shipped into the state by 
such parties, which tax had been upheld by the Tennessee Supreme 
Court, was declared to be void on appeal to the Supreme Court of 
the United States. Where such a broker forwards the orders and 
the goods are shipped to and delivered by him on payment of the 
purchase price, the transaction is interstate commerce. Caldwell v. 
North Carolina, 187 U. S. 622, 23 Sup. Ct. 229, 47 L. ed. 336 (1902). 
This is true even though the goods are shipped to him in bulk, and he 
breaks bulk and distributes them. Rearick v. Pennsylvania, 203 U. S. 
507, 27 Sup. Ct. 159, 51 L. ed. 295 (1906). Contra: Racine I. Co. v. 
McCommons, III Ga. 536, 36 S. E. 866 (1900). When property 
which has been introduced into a state has become commingled with 
the other property of that state, however, it ceases to enjoy the pro- 
tection of the Commerce Clause. Brown v. Houston, 114 U. S. 622, 
5 Sup. Ct. 1091, 29 L. ed. 257 (1885). See also Emert v. Missouri, 
156 U. S. 296, 15 Sup. Ct. 367, 39 L. ed. 430 (1894). 

In the instant case an attempt is made to place within the scope of 
the itinerant vendor statute of the state of New Hampshire a store- 
keeping business which does not possess the elements of an itinerant 
enterprise. As a result, the act is said to be discriminatory police 
legislation. While in its valid exercise, police power may forbid 
conduct or permit it under regulation and while the court does not 
inquire into the expediency or wisdom of such legislation, yet police 
power is subordinate to equality of privilege and of burden secured 
by the bill of rights and guaranteed by the Constitution. State v. 
Jackson, 69 N. H. 318, 332, 41 Atl. 347, 349 (1898). The doctrine 
has been laid down by the United States Supreme Court that class 
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legislation, discriminating against some and favoring others, is void ; 
but legislation which, in carrying out a public purpose, is limited in 
its application, if, within the sphere of its operation, it affects alike 
all persons similarly situated, is not within the prohibition of the 
Fourteenth Amendment. Barbier v. Connolly, 113 U. S. 31, 5 Sup. 
Ct. 357, 28 L. ed. 923 (1884). A classification to be valid must be 
based on substantial distinctions which make one class so different 
from another as to suggest the necessity for different legislation with 
respect thereto. Davis Construction Co. v. Board of Commissioners, 
192 Ind. 144, 132 N. E. 629 (1921); Barbier v. Connolly, supra. 
(municipal ordinance prohibiting washing and ironing in public laun- 
dries during certain hours, held valid). Cf. Yick Wo v. Hopkins, 
118 U. S. 356, 6 Sup. Ct. 1064, 30 L. ed. 220 (1886) (ordinance 
regulating laundries, which confers upon municipal officers arbitrary 
power to give or withhold consent to carry on business without regard 
to competency and makes arbitrary discrimination founded on differ- 
ence of race between persons otherwise in similar circumstances, 
invalid). In Hayes v. Missouri, 120 U. S. 68, 7 Sup. Ct. 350, 30 L. 
ed. 578 (1887) it was held that a statute allowing the state, in capital 
cases, fifteen peremptory challenges to jurors in cities having a popu- 
lation of over 100,000, while only eight are allowed in other places, 
is not obnoxious to the amendment. Quoting Mr. Justice Field in 
Railroad Co. v. Beckwith, 129 U. S. 26, 9 Sup. Ct. 207, 32 L. ed. 585 
(1889), “Equality of protection implies not merely equal accessibility 
to the courts for the prevention or redress of wrongs, and the enforce- 
ment of rights, but equal exemption with others in like condition 
from charges and liabilities of every kind.” 

In the principal case by the literal terms of the law, no one may 
open a store except as an itinerant vendor, if he cannot show that he 
has met the conditions relating to business in the preceding year or 
that his stock in trade has been assessed for taxes during the current 
year. As between the established storekeeper and one opening a store 
either with or without the purpose that it shall become established, 
there is no substantial difference in any public need to regulate them. 
The probationary term imposed here upon one opening a store to 
entitle him to the confidence of the public given established store- 
keepers tends to impair his competitive standing with them, thus 
placing an additional burden upon him in addition to that of the 
license fee and the deposit. The discriminations in favor of the 
established storekeeper are too heavy in proportion to such slight 
interest as the public may have for the classification. The court 
regards as unnecessary any decision as to whether the legislation is in 
part or in whole in conflict with the Federal Constitution. All that is 
decided is that the law is invalid as to those occupying places of 
business for the sale of goods when they are not engaged in the 
business as itinerants. W. H. M. 


ConsTITUTIONAL LAW—NEw TRIAL—RIGHT OF FEDERAL Court 
To REQUIRE AN INCREASE IN DAMAGES AS AN ALTERNATIVE TO NEW 
TRIAL WHERE DAMAGES INADEQUATE.—Respondent recovered a 
judgment of $500 in a Federal district court of Massachusetts for 
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personal injuries. Respondent moved for a new trial because of 
inadequate damages. The court ordered a new trial unless the peti- 
tioner would consent to an increase to $1,500. The petitioner agreed, 
but the respondent’s consent was neither required nor given. The 
court then denied the motion for new trial. The respondent appealed 
to the First Circuit Court of Appeals, where the judgment was 
reversed on the ground that the conditional order violated the Seventh 
Amendment to the Federal Constitution which guarantees jury trial 
in suits at common law. Held, that the granting of an increase in 
damages without the consent of the respondent was an unconstitu- 
tional interference with the verdict of the jury. Dimick v. Schiedt, 
55 Sup. Ct. 296, 79 L. ed [Adv. op.] 256 (U. S. 1935). 

Justice Stone wrote a sharp dissent, concurred in by the Chief 
Justice, and Justices Brandies and Cardozo, on the grounds (1) that 
it has long been the rule that the trial court has power to set aside a 
verdict, and in its discretion grant a new trial where damages are 
excessive or inadequate, Railroad Co. v. Fraloff, 100 U. 3S. 24, 31, 
25 L. ed. 531 (1879); Lincoln v. Power, 151 U. S. 436, 438, 14 
Sup. Ct. 387, 38 L. ed. 224 (1893); (2) this discretion is not sub- 
ject to review on appeal, Railroad Co. v. Fraloff, supra; Lincoln v. 
Power, supra; Luckenbach S. S. Co. v. United States, 272 U. S. 
533, 540, 47 Sup. Ct. 186, 71 L. ed. 394 (1926); and (3) as the 
Federal courts have allowed a remittitur of damages where such are 
excessive, the necessity of a new trial thus being avoided, Bank of 
Kentucky v. Ashley, 2 Pet. 327, 7 L. ed. 440 (U. S. 1829) ; Hopkins 
v. Orr, 124 U. S. 510, 8 Sup. Ct. 590, 131 L. ed. 523 (1887); Hansen 
v. Boyd, 161 U. S. 397, 16 Sup. Ct. 571, 40 L. ed. 746 (1895), and 
have allowed other departures from strict early common law, there 
seems to be no sensible reason why an increase, or additur, as the 
trial court termed it, might not also be permitted as the alternative 
to the granting of the motion for new trial. Indeed, he indicated, 
such may be an advantage as a means of securing substantial justice 
and bringing the litigation to a more speedy and economical conclu- 
sion than would be possible by a new trial by jury. 

The Seventh Amendment provides: “In Suits at common law, 
where the value in controversy shall exceed twenty dollars, the right 
of trial by jury shall be preserved, and no fact tried by a jury, shall 
be otherwise reéxamined in any Court of the United States, than ac- 
cording to the rules of the common law.” In order to determine the 
scope and meaning of the Seventh Amendment, resort should be had 
to the rules of the common law at the time of the adoption of the 
said amendment in 1791. Thompson v. Utah, 170 U. S. 343, 350, 
18 Sup. Ct. 620, 42 L. ed. 1061 (1897); Patton v. United States, 
281 U. S. 276, 288, 50 Sup. Ct. 253, 74 L. ed. 854 (1929). 

A search of the Year Books reveals that an increase in damages 
was allowed by the court as early as 1347, M. 22 E. 3, 11b; and see 
the abridgments, 2 Bacon’s ABRIDGMENT (Ist ed.) 10, et seq.; 1 
Ro.e’s ABRIDGMENT (Ist ed.) 102, et seq. ‘These, however, were 
mainly confined to cases of mayhem. The practice was frequently 
followed in the sixteenth and seventeenth centuries. In Bonham v. 


Sturton, 1 Dyer 105a, 73 Eng. Rep. 230 (1556), in an action of 
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slander, the court said that while it could not mitigate damages in 
slander, it could have increased them in mayhem, citing Tripcony’s 
Case (1556). The latter was a case of assault and battery, and al- 
though mayhem was not mentioned in the declaration, it was alleged 
that the defendant had cut off the plaintiff’s right hand. The jury 
awarded damages of £50, and the court increased them to £100, 
Sayer, LAw oF Damaces (1770) 181. Again in Wolf v. Meggs, 
Cro. Eliz. 544, 78 Eng. Rep. 790 (1597), in an action of debt, the 
court increased the costs, saying it also could have increased the 
damages. 

In an interesting case decided sometime later, Hooper v. Pope, 
Latch 224, 82 Eng. Rep. 357 (1627), the assault and battery alleged 
was a wound of the hand, and while mayhem was not alleged eo 
nomine as in Tripcony’s Case, supra, the court ordered a surgeon to 
examine the wound, and upon his affidavit that it amounted to may- 
hem, increased the damages. In Davis v. Foliot, Style 310, 82 Eng. 
Rep. 735 (1651), the injury was a wound by a dagger, and the court 
found that this was not a technical mayhem. Nevertheless, it said 
that the reason for allowing an increase in damages was the same as 
in a technical mayhem case, as the wound could be seen; and it there- 
upon increased damages from £200 to £400. The court here ad- 
mitted, however, that it could not interfere with the verdict of the 
jury if the wound were internal, as it could not thus be seen. Again 
in Jervis v. Lucas, Style 345, 82 Eng. Rep. 764 (1652), the court 
agreed that it might increase the damages where the injury was a 
broken arm, but refused to do so because the manner of wounding 
was not alleged in the declaration. Burton v. Baynes, Barnes 153, 
94 Eng. Rep. 852 (1733), another mayhem case, is the latest one 
found down to the adoption of the Seventh Amendment where the 
damages awarded by the jury were increased by the court. The prac- 
tice from then on seems to have fallen into disuse. In a carefully 
considered opinion, Beardmore v. Carrington, 2 Wils. K. B. 244, 95 
Eng. Rep. 790 (1764), the court denied it had the power to grant a 
new trial where the damages were excessive, but said perhaps it might 
where they were “monstrous and enormous.” ‘There the court clas- 
sified the cases where the court could interfere with the verdict of a 
jury, (1) Mayhem, where damages could be increased if the verdict 
of jury was inadequate, and (2) other cases, where the amount of 
the damages was certain, as in debt, and it added that in no case could 
the court grant a new trial. The case was approved in Duberly v. 
Gunning, 4 T. R. 651, 100 Eng. Rep. 1226 (1792), where Justice 
Grose said that the court had not granted a new trial in cases wherein 
the damages were “tantamount to life imprisonment.” 

Such was the state of the common law at the time of the adoption 
of the Seventh Amendment in 1791. To summarize: Increase of 
damages was allowed in (1) Mayhem, and (2) where the damages 
were certain, as in debt. A new trial, however, would not be granted 
on account of inadequate damages. SAYER, op. cit. supra, 202. On 
the other hand, remittitur had been allowed in one old case of re- 
plevin, Year Book 11 H. 4, p. 10 (1410); and the practice of setting 
aside verdicts and ordering new trials where damages were excessive, 
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was not unknown, cf. Dubberly v. Gunning, supra, although the law 
on this point was not settled. Sayer, op. cit. supra, 202. 

In the instant case, the majority of the Court seemed to be decidedly 
influenced by the decision of the House of Lords in Watt v. Watt, 
L. R. [1905] A. C. 115, an action of libel, wherein it was declared 
that the common law of England would not permit the court to inter- 
fere with the verdict of the jury, and denied a remittitur of damages, 
on the ground that such a procedure would interfere with the defend- 
ent’s right to a trial by jury. The only case cited by the plaintiff was 
Belt v. Lawes, L. R. 12, Q. B. D. 356 (1884), where a remittitur of 
damages had been allowed, but the House of Lords said this was bad 
law, and thereupon overruled it. So although such may be the modern 
law in England, the House of Lords did not undertake to hold that 
such was the state of the law in 1791. Yet Justice Sutherland, writ- 
ing the majority opinion in the instant case, seemed to adopt that 
view, and although admitting that remittitur was allowed in the Fed- 
eral courts since the decision of Justice Story in Blunt v. Little, 3 
Mason 102, Fed. Case No. 1578 (1822), he indicated that were the 
point to be decided today it might well be decided otherwise. He 
thereupon concluded that the practice should not be extended to in- 
clude an additur of damages. 

It is interesting to point out here, that when in the instant case, the 
Supreme Court denied the trial court the right to allow an additur 
of damages, it permitted the court to set aside the verdict and to grant 
a new trial on account of inadequate damages. It did this in the name 
of the common law. Yet in no case found under the practice existing 
in 1791, was a new trial granted for such a reason. SAYER, op. cit. 
supra, 202. On the other hand, an increase of damages, or additur, 
was allowed in cases of mayhem and debt. Sayer, op. cit. supra, 173. 
So, in the Federal courts, remittitur, is now allowed, but was not at 
common law, save in the one case mentioned, Y. B. 11 H. 4, supra, 
while additur is not denied, but was allowed at common law. As 
the instant case involved a personal injury, which is somewhat anal- 
ogous to mayhem, reasons might just as well have been found to 
decide the other way. Cf. Davis v. Foliot, supra. 

Although the instant case is the first one on the point decided by 
the Supreme Court, it is conceded that the decision will have no effect 
on the state courts. Walker v. Sauvinet, 92 U. S. 90, 23 L. ed. 678 
(1876); Pearson v. Yewdall, 95 U. S. 294, 24 L. ed. 436 (1877). 
Remittitur is permitted in most state jurisdictions, state constitutions 
generally providing only that the right to trial by jury shall remain 
inviolate. (1934) 44 Yate Law J. 318. Additur is allowed in a 
few of the states. (1934) 32 Micn. L. Rev. 538. For comment on 
instant case in lower court, see (1934) 48 Harv. L. Rev. 333; (1934) 
33 Micu. L. Rev. 138. E. E. H. 


NATIONAL BANKS—MERGER OF STATE BANKS—TRustT BUusINEss 
—StTATE ContTROL.—A trust company, incorporated under the bank- 
ing and trust company laws of Florida, was the sole judicially ap- 
proved executor and trustee under a will. Thereafter the trust com- 
pany merged with the plaintiff, a national bank of Jacksonville. Upon 
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suit in a State court, defendant moved to dismiss. Held, that (1) a 
national bank with which is merged a trust company thereby succeeds 
the latter as executor; (2) national bank with which a state char- 
tered trust company is consolidated remains under the supervision 
of the State banking authority as to the functions of said trust com- 
pany; and (3) it is within the legislative jurisdiction of the United 
States to provide for such a merger and that it shall so operate on 
the corporate trustee and its functions. Adams v. Atlantic Natl. Bk., 
155 So. 648 (Fla. 1934). 

Provision is made for the merger of State and national banks, 
and for the legal effect on corporate executors and trustees, in the 
national bank acts. 44 Strat. L. 1225 (1927), as amended 48 Srar. 
L. 190 (1933), 12 U. S. C. Supp. VII § 34a (1934). 

Such a merger would be held to have terminated the charter of a 
Massachusetts trust company. Pet. of Worcester County Nat. Bk., 
263 Mass. 444, 162 N. E. 217 (1928) aff'd 279 U. S. 347, 49 Sup. 
Ct. 368, 73 L. ed. 733 (1929). Florida banks may consolidate with 
the approval of the Comptroller of the State. Gen. Laws or FLa. 
of 1927 (Skillman 1929) § 6113. 

In the instant case the court pointed out that persons who have 
named corporate trustees may be presumed to have foreseen that 
mergers and consolidations were possible. Chicago Title & Trust 
Co. v. Zinzer, 264 Ill. 31, 105 N. E. 718 (1914). The court was 
of the opinion that it was controlled by the provision in the Federal 
Statute that each corporate constituent is to continue in the consoli- 
dated association and the consolidated association shall be deemed 
to be the same corporation as each of the constituents. Cf., Michigan 
Ins. Bk. v. Eldred, 143 U. S. 293, 12 Sup. Ct. 450, 36 L. ed. 162 
(1892) (national bank suing in name it formerly had as State bank) ; 
In re Barreiro’s Est., 125 Cal. App. 153, 13 P. (2d) 1017 (1932) 
(succession to executorship ). 

It is proper for Congress, independent of State law, to empower 
national banks to act as fiduciaries wherever such business is open 
to corporations in a competing field. First Natl. Bk. v. Fellows, ex 
rel., Union Trust Co., 244 U. S. 416, 37 Sup. Ct. 734, 61 L. ed. 1233 
(1917) (trusteeship) ; Missouri, ex rel., Burnes Natl. Bk. v. Duncan, 
265 U. S. 17, 44 Sup. Ct. 427, 68 L. ed. 881 (1924) (executor). 

It has been held that the designation of a State bank as executor 
did not operate as an apponitment of a national bank with which 
the State bank merged before the testator’s death. Stevens v. First 
Natl. Bk. & Trust Co., 173 Ga. 332, 160 S. E. 243 (1931), cert. den. 
284 U. S. 684, 52 Sup. Ct. 201, 76 L. ed. 578 (1932) ; Common- 
wealth-Atlantic Natl. Bk., Petr., 249 Mass. 440, 144 N. E. 443 
(1924), cert. den. 266 U. S. 617, 45 Sup. Ct. 98, 69 L. ed. 470 
(1924); Hofheimer v. Seaboard Citizens’ Natl. Bk. of Norfolk, 
154 Va. 392, 153 S. E. 656 (1930), aff'd 154 Va. 896, 156 S. E. 
581 (1931), cert den. 283 U.S. 855, 51 Sup. Ct. 648, 75 L. ed. 1462 
(1931). The decision in the Massachusetts case is the logical result 
of the rule in that State as to the effect of merger on the corporate 
entity. 
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Other jurisdictions have reached a result in harmony with the 
instant case. Cf., First Natl. Bk. of Opp v. Weaver, 225 Ala 160, 
142 So. 420 (1932); In re Bergdorf’s Will, 206 N. Y. 309, 99 N. 
FE. 714 (1912); In re Turner’s Est., 277 Pa. 110, 120 Atl. 701 
(1923). But cf., Matter of Wolbert, 144 Misc. 328, 259 N. Y. S. 
127 (1932) (merger preceded execution of will naming trustee). 

Banking and trust functions are not mutually indispensable nor 
inseparable functions. Wilson, Jnjunctions and Attachments Against 
National Banks in State Courts and against them as Fiduciaries 
(1934) 20 A. B. A. J. 399. The Federal Reserve Act as amended 
provides that in national banks all assets held as a fiduciary must 
be kept separate and that fiduciary records shall be open to State 
inspections. 40 Star. L. 968 (1918), 12 U. S. C. § 248k (1926). 
The foregoing provision appears to contemplate that a trust business 
is not an adjunct of a Federal agency. 

Congress has the sole power to regulate Federal agencies and to 
control their operations. Farmers’ & Mechanics’ Natl. Bk. v. Dear- 
ing, 91 U. S. 29, 23 L. ed. 196 (1875) (State usury laws); Easton 
v. Jowa, 188 U. S. 220, 23 Sup. Ct. 288, 47 L. ed. 452 (1903) (presi- 
dent of national bank receiving deposit, knowing it to be insolvent) ; 
Westfall v. U. S., 274 U. S. 256, 47 Sup. Ct. 629, 71 L. ed. 1036 
(1927) (misapplication of funds of State bank, member of Federal 
Reserve System). But cf., Dovey v. State, 116 Neb. 533, 218 N. W. 
390 (1928) (State prohibition against receiving public moneys for 
deposit without furnishing security, held, enforceable as to national 
banks). 

National banks are exempt from State control so far as it impairs 
their functions as Federal agencies. Davis v. Elmira Savings Bk., 
161 U. S. 275, 16 Sup. Ct. 502, 40 L. ed. 700 (1896) (State act 
giving a preference to deposits by savings banks, held, not applicable 
to a deposit in a national bank); Van Reed v. People’s Nat. Bk., 
198 U. S. 554, 25 Sup. Ct. 775, 49 L. ed. 1161 (1905) (attachment 
before judgment); First Natl. Bk. of San Jose v. California, 262 
U. S. 366, 43 Sup. Ct. 602, 67 L. ed. 1030 (1923) (escheat of de- 
posits). National banks are not exempt from State control except 
as it impairs their functions as Federal agencies. Waite v. Dowley, 
94 U. S. 527, 24 L. ed. 181 (1876) (report required of cashier) ; 
First Natl. Bk. in St. Louis v. Missouri, 263 U. 5S. 640, 44 Sup. Ct. 
213, 68 L. ed. 486 (1924) (prohibition of branch banking); Lewis 
v. Fidelity & Deposit Co. of Maryland, 292 U. S. 559, 54 Sup. Ct. 
848, 78 L. ed. 1425 (1934) (general lien on assets of national bank 
while State depositary) ; Fidelity Co. v. Deposit Guaranty Bk., 164 
Miss. 286, 144 So. 700 (1932) (national bank as guardian) ; Dovey 
v. State, supra. 

When acting as trustee, a national bank is subject to the reasonable 
and nondiscriminatory provisions of State law regulating State cor- 
porations, and to that extent to the jurisdiction of State courts. First 
Natl. Bk. v. Fellows, ex rel., Union Trust Co., supra. The last cited 
case indicated the error of assuming that Congress is powerless to 
authorize a national bank to carry on a function which is subject to 
State regulation. j. &. C. 
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PATENTS — INVENTION — AGGREGATION — COMBINED FUEL AND 
Vacuum Pumps For AUTOMOBILES.—The appellants had filed an ap- 
plication for patent on an improvement in pumps. All of the claims 
called for a combined fuel pump with its automatic control means and 
a vacuum booster pump with its automatic control means, both pumps 
being driven by a common actuating means. The claims were quite 
specific as to the details of each pump and its control mechanism but 
the common drive was set forth broadly (for example in claim 40) 
as “a common actuator for the two fluid displacing elements . 
means connecting each fluid displacing element to the common ac- 
tuator.” The mechanism was intended to be mounted adjacent the 
automobile engine so that the “common actuator” might be driven 
from the engine. Each of the pumps was to be operated only when 
needed to perform its own function so that the two might run sep- 
arately or simultaneously. 


All of the claims were finally rejected by the Primary Examiner 
on the ground of aggregation but prior patents were cited to show that 
each of the pumps with its control means was old and that it was 
also old to drive two different types of pumps by a common actuator. 
This decision was affirmed by the Board of Appeals. From this de- 
cision this appeal was taken. Held, that the device claimed consti- 
tutes an aggregation and not a patentable combination. Jn re Hueber 
and Horton, 70 F. (2d) 906, 21 C. C. P. A. 1112, 447 O. G. 496 
(C. C. P. A. 1934). 


The Court in a rather brief opinion relies on three Supreme Court 
decisions setting forth the traditional strict view on this question of 
patentability of independent parts juxtaposed for the sake of con- 
venience or economy and cites five similar following decisions of 
the lower Federal Courts by way of support. The famous lead 
pencil case, Reckendorfer v. Faber, 92 U. S. 347, 23 L. ed. 719 
(1875), involving the alleged combination of a lead pencil with a 
rubber eraser on one end of the pencil is cited and its somewhat nega- 
tive type of definition of this vexatious and nebulous word “aggre- 
gation” is quoted. Also the more recent and pertinent case of Grin- 
nell Washing Machine Co. v. Johnson Co., 247 U. S. 426, 38 Sup. 
Ct. 547, 62 L. ed. 1196 (1918) wherein a washing machine and a 
wringer operated by one motor and common gearing was held not to 
be a patentable combination, was cited. The Court pointed out that 
the Grinnell case followed the doctrine laid down in the leading case 
of Hailes v. Van Wormer, 20 Wall. 353, 22 L. ed. 241 (U. S. 1873), 
in which bringing together parts of a coal stove each performing its 
own function was held to be aggregative. This Grinnell case is par- 
ticularly relied on and the principle in point is found in its quoted 
analogy, “We think the Phillips aggregation of elements may be 
likened to the operation of a number of different machines in a fac- 
tory by power applied from the same line shaft, each operation con- 
tributing its separate part to the production of a given result.” In 
this Grinnell case the claims were drawn to specific gearing whereby 
two devices broadly claimed could both be driven, and not to two 
specific devices driven by a broadly claimed common drive means as 


in the instant case. The present case therefore is not as strong a 
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decision on the question of pure aggregation as the Grinnell Co. v. 
Johnson Co. case. If there is such a thing as a pure aggregation, i. e., 
no references, actual or in the mind of the Court, being necessary to 
reject, it is to be found in Richards v. Chase Elevator Co., 158 U. S. 
299, 155 Sup. Ct. 831, 39 L. ed. 991 (1894) but even there judicial 
notice was taken of well-known arrangements. 

The real objection to the claims here is the lack of invention in the 
act of combining the two old specific pump units in view of the old 
similar combination of other types of pumps in the third group of ref- 
erences which objection is in effect a rejection based on anticipation 
or lack of novelty. Richards v. Chase Elevator Co., supra; In re 
Appleburg and Gilliver, 37 F. (2d) 620, 17 C. C. P. A. 820 (C. C. 
P. A. 1930); Ex parte Orr, 1874 C. D. 74; In re Vissering, 24 F. 
(2d) 1013, 58 App. D. C. 398, 1928 C. D. 178 (App. D. C. 1928), 
and In re Rundell, 55 F. (2d) 450, 19 C. C. P. A. 932, 419 O. G. 5 
(C. C. P. A. 1932). 

Another rejection that might well have been applied is that of old 
or exhausted combination. —Two pumps had already been associated 
in the manner called for in these claims, i.e., driven by “a common 
actuator,” and the details or specific forms of the two otherwise inde- 
pendent pumps as set forth in the claims do not affect the combination 
or make it a new combination. Ex parte Baker, 1873 C. D. 127; 
Ex parte Griffith, 85 O. G. 936, 1898 C. D. 233; Ex parte Thomson, 
118 O. G. 266, 1905 C. D. 327; In re Vawter, 57 F. (2d) 365, 19 
C.C. P. A. 1140, 421 O. G. 857, 1932 C. D. 392 (C. C. P. A. 1932), 
and McGrath Holding Corporation v. Anzell, 58 F. (2d) 205 (C. C. 
A. 2d, 1932). This is a common rejection in the Patent Office. It 
goes to the merits of the case and does not involve a mere matter of 
form of the claims. Ex parte Webber, 98 O. G. 2362, 1902 C. D. 93. 

The question of aggregation, often under varied names, and the 
other closely allied grounds of rejection have been raised or, at least, 
apparently involved in many cases in the lower Federal Courts, par- 
ticularly in cases from the D. C. Court of Appeals and, lately, the 
U. S. Court of Customs and Patent Appeals emanating from the 
Patent Office. These cases and the several sides of this highly con- 
troversial question have received much attention from the text writers 
and commentators. The recent text GLASCOCK AND STRINGHAM, 
PATENT SOLICITING AND EXAMINING (Pacot Publications, Madison, 
Wisconsin, 1934) cites the major texts and gives, with a compilation 
of cases, a brief but liberal view of the question. See also Berman, 
Digest of Decisions on Combination and Aggregation (1935) 27 
J. P.O. S. 29; Amdur, One Phase of Aggregation in Patent Claims 
(1934) 26 J. P. O. S. 699; Berman, Note on Aggregation (1934) 
26 J. P. O. S. 252; Berman, Mechanical Aggergations (1934) 26 
J. P.O. S. 7; and Ruckman, Aggregation vs. Aggravation (1933) 
25 J. P. O. S. 945, which last heartily condemns the loose application 
of a rejection solely on the ground of aggregation. 

It is submitted that the essential basis of the present decision will 
be found in the paragraph: “The reference Jay, in our opinion, dis- 
closes the device shown by the appellants’ vacuum or suction pump 
element. McKinley also discloses an anticipation of the fuel pump 
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element with a means to take care of back pressure. The cited art 
also clearly shows that there is nothing inventive about the idea of 
driving two pumps by the same mechanical means.” This, in effect, 
is a rejection based on noninvention over these several references ; 
the patents to Jay and McKinley being combined in view of the old 
notion of driving two pumps by one means. If so, then the rejection 
on aggregation is not necessary to the decision. L. G. C., Jr. 


TRADEMARKS AND TRADE NAMES—GENERIC OR DESCRIPTIVE 
NAMES—UsE OF TRADEMARK BY PUBLIC AS ORDINARY NAME FOR 
Propuct.—Plaintiff sought an injunction against defendant, charg- 
ing infringement of the trademark “Cellophane,” a word coined 
about 1908 and used as a trademark for cellulose film, a wrapping 
material. Defendant contends that “Cellophane” is the only descrip- 
tive and generic name used by the public for this product and that 
if it ever was a valid trademark, it has been abandoned through plain- 
tiff’s descriptive use and acquiescence in such use by others. Held, 
that “Cellophane” had not become a generic or descriptive name for 
the product, was not abandoned as a trademark, and as it was an 
invented and fanciful name adopted as a trade-mark for an old, and 
not a new product, a genuine trade-mark was acquired and not one 
by secondary meaning. Infringement by defendant was found and 
injunction granted. Du Pont Cellophane Co. v. Waxed Products 
Co.,6 F. Supp 859 (E. D. N. Y., 1934). 

The generic and descriptive names applied to an article cannot be 
exclusively appropriated as trade-marks. Lea v. Deakin, Case No. 
8154, 15 Fed. Cas. 95 (C. C. N. D. Ill. 1879); Brooten v. Oregon 
Kelp Ore Products Co., 24 F. (2d) 496 (C. C. A. 9th, 1928); Hy- 
geia Distilled Water Co. v. Hygeia Ice Co., 70 Conn. 516, 40 Atl. 
534 (1898). Cf. Dadirrian vy. Theodorian, 37 N. Y. S. 611, 15 Misc. 
Rep. 300 (1895). The principal case, however, seems to come within 
the application of the rule that where an arbitrary, fanciful word is 
applied to an article which has a generic name, it may continue to 
be a valid, technical trade-mark even though it becomes so widely 
known to the public that it is generally used as the ordinary name 
of the article. Celluloid Manufacturing Co. v. Cellonite Manufac- 
turing Co., 32 Fed. 94 (C. C. D. N. J. 1887); Winthrop Chemical 
Co. v. Blackman, 268 N. Y. S. 647 (1934). A generic name may 
also acquire secondary meaning and be given some measure of pro- 
tection under the doctrine of unfair competition. Centaur v. Marshall, 
92 Fed. 605 (C. C. W. D. Mo. 1899); De Long Hook & Eye Co. 
v. Hump Hairpin Manufacturing Co., 297 Ill. 359, 130 N. E. 765 
(1921). 

Names used with patented articles often become generic and fall 
into the public domain on expiration of the patent, as “Castoria” in 
Centaur v. Heinsfurter, 84 Fed. 954 (C. C. A. 8th, 1898); ‘‘Linole- 
um” in Linoleum Manufacturing Co. v. Nairm, 7 Ch. Div. 834 
(1878); and B-3 l in Singer Manufacturing Co. v. June Manu- 
facturing Co., 163 U. S. 169, a Sup. Ct. 1002, 41 L. ed. 118 (1896). 
Cf., President Suspe ar r Co. v. MacWilliam, 238 Fed. 159, 151 C. 
C. A. 235 (Aff'd 233 Fed. 433 and cert. den. 243 U. S. 636, 37 Sup. 
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Ct. 399, 61 L. ed. 941, (1916)), where user antedated the patent. 
See also Scandanavian Belting Co. v. Asbestos & Rubber Works of 
America, 257 Fed. 937, 169 C. C. A. 87 (1919) (cert. den. 250 U. 
S. 644, 39 Sup. Ct. 494, 63 L. ed. 1186). 

Compare with the principal case the case of Bayer Co. v. United 
Drug. Co., 272 Fed. 505 (S. D. N. Y. 1921), in which it was held 
that the word “Aspirin” had become a generic name for the drug 
“acetyl salicylic acid” and therefore was lost to the general public 
upon expiration of the patent. The Bayer Company had allowed 
manufacturing chemists to put out the product in their own packages, 
with the word “Aspirin” and their own names on the labels, with no 
reference to Bayer, thus effectually at the outset preventing any 
building up in the public mind of an identity between Bayer and the 
word “Aspirin.” In the principal case Du Pont’s “Cellophane” was 
introduced to the public strictly as a trade-mark and sedulously pro- 
tected and preserved by extensive advertising addressed to the gen- 
eral public as well as the trade. Advertisers who used it descriptively 
were asked to use it only as a trade-mark and to spell the word wita 
a capital “C,” Thus it became well established as the trade-mark of 
Du Pont and was not lost merely because the public had come to use 
it quite generally as the ordinary name for the product. 


G. M. P. Jr. 


UNITED STATES—GOVERN MENT CONTRACTS—MoORAL OBLIGATIONS 
—Craims Acainst UNITED STATES FOR LossEs.—The Arko Mining 
Company, an Arizona corporation, in response to a request from the 
United States Government during the World War, commenced min- 
ing manganiferous ore. There was no formally executed contract, 
but their operations were directly stimulated by the United States 
Government. This company opened a mine in Crow Wing County, 
Minnesota, and started production. At the time the Armistice was 
signed, $76,298.98 had been spent in developing the property and 
producing the ore. After the Armistice there was an attempt made 
to continue. New stock was issued and $6,000.00 worth of ore was 
produced, but the market was gone and the company finally lost its 
lease. The total loss of the company was $150,000.00. Plaintiff, 
having taken its claims before the Secretary of the Interior under 
that part of the War Minerals Act known as the Dent Act, sought 
adjudication on its claims because it was not satisfied with the 
Secretary’s rulings. Held, that the cost of development should be 
distributed over the total production to date rather than up to the time 
of the Armistice. 

Claims Allowed. Purchase of the mining lease; payment and 
drill prospecting in connection with purchase; interest on borrowed 
money; officers’ salaries; development of the property and equip- 
ment. 

Claims Not Allowed. Discount on Liberty Bonds; incorporating 
expenses and promotion expenses; stock sales and commissions. 
Arko Mining Co. v. Ickes, 72 F. (2d) 189 (App. D. C. 1934). 

The basis upon which claims were allowed or not was the deter- 
mination of whether they came within the wording of the act March 
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2, 1919, c. 94, 40 Strat. L. 1272, as amended Nov. 23, 1921, c. 137, 
42 Sear. . 322; and further amended Feb. 13, 1929, c. 182, 45 
Stat. L. 1166; 50 U. S. C. Supp. VIII, § 80 (1934), section 5; 
allowing payment for “losses in producing or preparing to produce.” 
The claims disallowed were considered capital transactions and not 
part of the production. The claims allowed were so allowed upon 
the authority of United States, ex rel, Vindicator Consolidated Gold 
Mining Co. and United States, ex rel, Chestattee Pyrites & Chemical 
Corporation, 284 U. S. 231, 237, 52 Sup. Ct. 113, 76 L. ed. 261 
(1931). 


The Dent Act, supra, is one of several acts under which Congress 
has appropriated money to pay obligations of a contractual nature but 
which are only morally binding upon the government. ‘The latest 
act is under the National Recovery legislation, authorizing the Comp- 
troller General to adjust and settle on a fair and equitable basis, 
claims of persons who entered into a contract or contracts with the 
United States prior to August 10, 1933, and incurred losses by reason 
of additional costs resulting from compliance with an agreement with 
the President executed under section 704, of Title 15. Act of June 
16, 1934, c. 553, §§ 1 through 5; 48 Star. L. 974; 41 U. S. C. Supp. 
VITI, §§ 28 through 33 (1934). 

The situation under the Dent Act is factually a little different from 
that under the NIRA, because under the first there must have been an 
agreement with a government agency. 31 Op. Att’y Gen’l 496 
(1919); Baltimore & Ohio Ry. v. United States, 56 Ct. Cl. 377 
(1921); aff'd 261 U. S. 385, 43 Sup. Ct. 384, 67 L. ed. 711 (1923). 
The statute, 12 Strat. L. 411, however, makes unenforceable con- 
tracts which are not in writing and formally executed. Clark v. 
United States, 95 U. S. 539, 24 L. ed. 518 (1877). The United 
States, however, can enforce the contract. United States v. Andrews, 
207 U. S. 229, 28 Sup. Ct. 100, 52 L. ed. 185 (1907); United States 
v. New York & Porto Rico SS. Co., 239 U. S. 88, 36 Sup. Ct. 41, 
60 L. ed. 161 (1915). The Dent Act in certain instances, where 
losses have been sustained because of unexecuted war contracts, 
provides a remedy in the face of the non-liability under 12 Star. L. 
411, supra, the purpose being to aid those who made contracts which 
were not formally executed as required by law. Morgan Engineering 
Co. v. United States, 58 Ct. Cl. 373 lg 3). American Smelting & 
ri gee hg v. United States, 259 U.S. 75, 42 Sup. Ct. 420, 60 L. ed. 
833 (1922); aff'g 55 Ct. Cl. 466 ( 1920). Recovery, however, is 
not on me contract but only for i fair value received or for net 
losses without allowance for a profit. a Act, supra, § 5. 34 Op. 
Att’l Gen’l 55; Standard Steel Car Co. v. United States, 60 Ct. Cl. 
726 (1925). Even so limited, the prtoniion of these paid was tre- 
mendous. The original appropriation was $8,500,000.00, and there 
were two subsequent amendments. See, Hearings before Committee 
on Mines and Mining, Apr. 19, 1924, House, 68th Cong. Ist Sess. 
on S. 2797; Hearings before id, House Jan. 23, 1929, 70th Cong. 
2d Sess. on H. R. 15861; Hearings before Committee on Rules, 
House, 69th Cong. 2d Sess. on S. 3641. 
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Another similar act is that of August 10, 1917, § 10 Srar. L., 
which gave District courts jurisdiction of suits by owners of property 
requisitioned by the government for war purposes, enabling them 
to recover additional compensation. Benedict v. United States, 271 
Fed. 714 (N. Y. 1920). 

An act almost exactly like that to provide for losses due to in- 
creased cost under the NRA’s codes, is the Act of August 25, 1919, 
c. 52, 41 Star. L. 281; 40 U. S. C. § 271, 272 (1926), amended by 
Act March 6, 1920. This act was for the relief of contractors and 
subcontractors for post offices and other government buildings in 
cases where they had sustained loss due directly to: (1) increased 
costs arising from the war period, (2) delay on account of the United 
States Priority Board or other governmental activities, (3) com- 
mandeering by United States of plants or materials. Mellon v. 
United States, ex rel, Chas McCaul Co., 4 F. (2d) 170, 55 App. D. C. 
204 (1925), dismissed 273 U. S. 776, 47 Sup. Ct. 333, 71 L. ed. 886 
(1927) ; Mellon v. United States ex rel Clayton, 26 F. (2d) 549, 58 
App. D. C. 177 (1928). 

If it were not so well settled that Congress’ power to appropriate 
is in practice without apparent limitation, its power might be ques- 
tioned. The above Acts may rely on the General W elfare Clause or 
power incidental to an enumerated power. CHARLES WARREN, 
ConGrEss AS SANTA CLAus; Note (1934) 3 Gro. Wasu. L. Rev. 
218 at 220. For a discussion of government contracts see, Grismore, 


Contracts with the United States (1924) 22 Micn. L. Rev. 749, 


particularly at 752 to 757; Maguire, Consideration and Contracts 
with the United States (1924) 6 Inu. L. Q. 147 L. T. B., Jr. 
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A Hanppook oF Equity. By Wendell Phillips Stafford. Washing- 
ton, D. C. National Law Book Publishing Co. 1934. pp. Ixxx, 
458. 


The author of this handbook of equity, Wendell Phillipps Stafford, 
is a ripe scholar and veteran jurist, lawyer, and professor of equity. 
Graduating from Boston University in 1883 with the degree of LL.B., 
Cum Laude, as class orator, and member of Phi Beta Kappa, he 
entered the active practice of law the next year in his native state 
of Vermont. He was appointed on July 2, 1900, as an associate 
justice of the Supreme Court of Vermont, serving until June 6, 1904, 
when he was appointed by President Theodore Roosevelt an asso- 
ciate justice of the Supreme Court of the District of Columbia where 
his judicial service continuous until about two years ago when he 
retired from the bench. During the period of such service he was 
professor of equity in the George Washington University and is 
now professor emeritus thereof. This reviewer has had the privilege 
of studying equity under Justice Stafford and the honor of appearing 
before him on the bench. 

This reviewer has elsewhere stated that: 


“Unlike any other court in this country, or perhaps in the 
world, the Supreme Court of the District of Columbia has the 
jurisdiction of (1) The ordinary court of first instance in any 
of our States; (2) The United States District Courts; and 
(3) Actions in the nature of mandamus and injunction to re- 
view the decisions of Federal officials at the seat of Government 
in Washington Unlike other Federal courts, the jurisdic- 
tion of the Supreme Court of the District of Columbia in man- 
damus is not ancillary to jurisdiction acquired by other processes 
and its equity jurisdiction seems to be determined by whether 
the dispute involves the exercise of judgment and discretion of 
the Federal officials exclusive of the interpretation of stat- 
WES. 6 c5 

“A justice of the Supreme Court of the District of Columbia 
should be an exceptionally able lawyer and one can say of Jus- 
tice Stafford that he has ably met and discharged the burdens 
of his responsibilities not only to the people of the District of 
Columbia but to the people of the entire United States in the 
exercise of the extraordinary jurisdiction of his court to review 
the actions of Federal officials on a petition or bill of complaint 
of persons aggrieved by such officials.” ? 


This is not intended as an eulogy of Justice Stafford—not only 
because words of mine could not pay sufficient tribute to his ability, 
industry, and integrity but because it is not the time or place. It 


1 CASE AND CoMMENT, vol. 35, No. 1 (1929). 
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seems necessary, however, to refer to his long service in the temple 
of justice as a lawyer, teacher and judge to the end that those mem- 
bers of the American Bar Association who are not acquainted there- 
with may know that it is no ordinary handbook of equity we have 
here, written after Justice Stafford retired from the bench, but the 
distillation of his approximately half a century of service as a law- 
yer, and teacher and as well as a judge in a jurisdiction especially 
rich in its number of equity cases and mandamus cases depending 
upon equitable principles for their decisions. Nevertheless the book 
is in no sense local to the District of Columbia. While it shows un- 
mistakable evidence of his experience with equity cases gained while 
on the bench of the Supreme Court of Vermont and on the bench 
of the Supreme Court of the District of Columbia, he has levied 
tribute on the leading equity cases of the Supreme Court of the 
United States, the courts of the various States of the Union, and 
the English courts. The book is not a dissertation on the abstract 
principles of equity with statements of the author as to what the 
rule should be—on the order of some handbooks with voluminous 
citation of cases in footnotes—but is a statement of the rules applied 
in the equity courts as illustrated in the leading cases cited and dis- 
cussed in the body of the text. Most of the citations to the English 
cases are to the official volumes and where reprinted to the English 
Reprints. Also the citations to the cases in the Supreme Court of 
the United States are to the official volumes and to the Lawyers 
Edition of such reports. The citations to State cases are to the offi- 
cial volumes and to the West Publishing Company reporter series. 
This will, or course, facilitate reference to the report of any case 
cited and discussed in this book. 

The book is also one which will be of service to both the lawyer 
and the law school student. It is couched in the charming style char- 
acteristic of the essays and other writings of Justice Stafford and 
will not only interest the lawyer in active practice who desires from 
time to time to refresh his mind as to substantive principles of equity 
but will be of aid to him in readily locating the applicable equitable 
principle for a case in hand in these days of rapid expansion of the 
powers of the Federal Government and a few of the leading cases 
in support of such principles. The law school student will find the 
book of great value in his study of equity as it will enable him to 
more thoroughly understand understand the leading equity cases. 

Some idea of the contents of the book may be gained from the 
table of contents, consisting of forty-one chapters as follows: This 
book, its plan and purpose; How to approach the study of law; 
What is meant by rights and wrongs; How the court of equity be- 
gan; How equity ascertained the facts; How equity enforces its 
decrees—by compelling the person to obey; “The chancellor’s foot” 
or the doctrine that relief is a matter of discretion; A refuge for 
the poor and oppressed; A glimpse of history; How equity protects 
interests in real estate; Against waste; Against trespass; Against 
nuisance; How equity protects easements; Also rights by law of 
nature; Lateral support, surface waters, water courses; How equity 
protects the title by removing clouds; By treating the vendee as 
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the real owner and granting specific performance. Equitable con- 
version by contract; Formal requisites of the contract under the 
statute of frauds, and the effect of part performance; Other requi- 
sites of the contract, certainty, freedom from mistakes, consideration, 
not illegal nor against public policy; Other requisites, hard bargains, 
price not exhorbitant; Contracts acquired in ways not entirely fair; 
Sufficiency of the vendor’s title; The rule of mutuality; Partial 
performance with compensation; Laches; Land protected by restric- 
tions upon other land, or equitable servitudes; Protection of rights 
in personal property; When and how equity protects and enforces 
rights in and to personal property; Specific enforcement of negative 
contracts and obligations; Specific enforcement of negative obliga- 
tions; The right to earn a livelihood and carry on business; The 
right to carry on business for a profit wherein are considered copy- 
rights, patents, and trademarks; Unfair competition in general; 
Interference by statements amounting to slander or libel; Interfer- 
ence growing out of labor disputes; Relief from unjust predicaments ; 
In cases of fraud; In cases of accident or mistake; Rectification 
and recission of contracts; Relief from vexations and unnecessary 
litigation; Bills of interpleader; Bills of peace; Bills of timet; 
3ills of account; Jurisdiction conferred by statute; The maxims, 
their use and misuse; and In retrospect. 

There is a very complete table of cases and an index. The type 
is large with ample page margins for notes. The printer has done 
just as good a job of printing and binding as the author has done 
in writing the book and both have done a most excellent job. It is 
a legal classic. I commend it to all lawyers and law students in the 
country for their instruction, use, and pleasure. O. R. McGuire. 


Washington, D. C. 


Law oF FepErRAL INCOME TAXATION. By Randolph E. Paul and 
Jacob Mertens, Jr. Chicago. Callaghan and Company. 1934. 
Six volumes. pp. xcvii, 4319. $60.00. 


Prior to the adoption of the Sixteenth Amendment? there had 
been but one attempt made to enact a Federal income tax law.? This 
foundered upon the rock of unconstitutionality.* Since the advent 
of the Sixteenth Amendment permitting taxation of incomes from 
whatever source derived, and without apportionment, Congress has 
passed nine Revenue Acts, most of them complete in themselves, 
but some retaining in effect provisions of prior Acts. The admin- 
istration of the income tax laws is in the Commissioner of Internal 
Revenue, acting under the direction of the Secretary of the Treasury. 
This results in numberless regulations* and rulings? with which the 


1 February 25, 1913. 

2 Revenue Act of 1894, 28 Star. L. 509 (1894). 

3 Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429, 15 Sup. Ct. 673, 39 
L. ed. 759 (1895); 158 U. S. 601, 15 Sup. Ct. 912, 39 L. ed. 1108 (1895). 

* The text cites 27 articles of Regulations 78 of the 1932 Act, 345 articles of 
Regulation 77 of the 1932 Act, 235 articles of Regulations 74 of the 1928 Act, 
318 articles of Regulations 69 of the 1926 Act, 304 articles of Regulations 65 
of the 1924 Act, 291 articles of Regulations 62 of the 1921 Act, 239 articles of 
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income tax adviser must be as familiar as he is with the decisions 
of the United States Board of Tax Appeals® and the Courts.’ Many 
of these administrative rulings are not available to lawyers generally. 
The situation became so chaotic that five years ago it was written that: 


“It should go without saying that in the present chaos of 
statutes, decisions and rulings no man or group of men can 
, 5 


present a profound discussion of the subject, Federal income 
taxation, as a whole.” ® 


The authors of the book here under review have, in the opinion of 
this reviewer, completely disproved this statement. 

The preface of a book is usually considered as an apology or ex- 
planation on the part of the authors for contributing to the burden 
of the library shelves of their brethren. Upon this hypothesis, no 
preface is needed. No apology need be offered. The preface may, 
however, be read with profit by the users of the book. From it we 
glean that the genesis of the book was the difficulties of the authors, 
as practicing attorneys, in being able to find promptly a satisfactory 
answer to the various questions of Federal income taxation with 
which they were beset. It is not only necessary that a lawyer be able 
to find the answer to his question, but he must frequently be able 
to do so in a hurry, and, further, he must be sure he has the answer. 
The vagaries of the practice of law are such that the most difficult 
problems seem to arise in cases where only small amounts are in- 
volved. These cases cannot be neglected, yet an inordinate amount 
of time cannot be devoted to developing a result satisfactory to the 
careful practitioner. 

There are some excellent “Tax Services” now available, being 
annually improved and perfected by years of experience. Efficient 
as these tax services are, however, they leave much to be desired in 
the way of affording a ready or reliable answer to many of the prob- 








Regulations 45 (revised) of the 1918 Act, and 65 articles of Regulations 33 
(as amended) of the 1916 Act. 


5 The text cites 330 Treasury decisions, 547 General Counsel’s Memoranda, 
2330 Office Decisions of the Income Tax Unit, 60 Memoranda of the now dis- 
continued Committee on Appeals and Review, and 215 Recommendations of 
that Committee. There are also cited 79 law opinions, 122 mimeographed 
letters, 24 opinions of the Attorneys General, 370 Memoranda of the Solicitor 
of the Bureau of Internal Revenue, 55 Solicitor’s opinions, 43 Solicitor’s rec- 


ommendations, 8 memoranda of the Tax Board and 26 recommendations of 
that Board. 


6 The United States Board of Tax Appeals has rendered formal opinions in 
approximately 7,000 cases, covering 31 volumes of reports. 


7™Up to June 30, 1934, formal opinions had been rendered by the Supreme 
Court of the United States in 559 cases interpreting these Revenue Acts. The 
Court of Claims had rendered formal opinions in 484 such cases, the Court of 
Appeals (now United States Circuit Court of Appeals) for the District of 
Columbia 132 cases, while the United States District Courts and other Circuit 
Courts of Appeal had rendered formal opinions in 3,885 cases, making a total of 
5,060 Court cases in which formal opinions were rendered. 


8 Review of Klein’s Federal Income Taxation by Charles A. Roberts, (1929) 
29 Cor. L. Rev. 542. Cf., Review of Montgomery’s Federal Tax Handbook, 
and 1933 Cumulative Supplement to Klein’s Federal Income Taxation, by Sid- 
ney P. Simpson, (1934) 47 Harv. L. Rev. 551, 553. 
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lems arising in this field of the law. Of necessity, research in them 
must be conducted through their various parts, i.e., the law, the 
regulations, the rulings of the Bureau of Internal Revenue, the de- 
cisions of the Board of Tax Appeals and the decisions of the Courts. 
Even when one has made a thorough research of the material thus 
afforded him, he has not, in many instances, completed his labors, 
because of the various extrinsic aids a careful lawyer must resort to.° 
The authors came to the conclusion, reached by many other practi- 
tioners, that the law of Federal income taxation should be put into 
such form as would reduce the labors of all who were forced to work 
upon such problems, and, what is more important, afford a sense of 
security and peace of mind as to the conclusions reached. With 
the benefit of years of close contact and familiarity with this branch 
of the law in action the authors had a vantage point from which 
they were in a position to satisfactorily complete their self-appointed 
task, and to put the legal profession in debt to them. Their accurate 
and extensive knowledge of their suject is shown throughout. They 
did not, as did their predecessors, content themselves with a frag- 
mentary treatment of their subject, but essayed the complete canvass. 
Their subject is treated in a consolidated way, in one complete set 
of volumes, devised with intelligence and prepared with meticulous 
care. In more ways than one the work is unique in its field. It is 
the first successful attempt to cover comprehensively the entire field. 
One essaying a review of so complete a treatment of such a broad 
and intricate subject, like Will Rogers, soon reaches the “Z”’ and “&” 
in alphabetical praise, if a fair evaluation is made. He is apt to find 
his supply of superlatives wholly inadequate for the needs of the 
occasion. For the text here under review there can be little but praise. 
What is said in the way of criticism is intended to be constructive. 
The authors have made no attempt to deal with the income tax 
from the standpoint of the historian, economist or accountant,’® the 
attempt being to present, in logical arrangement, the “gist” of the 
Federal Income Tax Acts and the decisions interpreting them. As 
the title implies, the treatment is restricted to Federal income taxa- 
tion, no attempt being made to deal with problems of income taxation 
in the various States."' It concisely and accurately states the settled 
rules upon the subject and the authorities which establish them, with- 
out at the same time indulging in profitless discussion, though the 
authors, like some of their predecessors, have included valuable dis- 


®For example, the legislative history of the statute, the law reviews, and 
other publications dealing with the subject. 


10 Failure to do so was, no doubt, dictated by human limitations and the 
doubt naturally existing as to the value of such discussion in a book intended 
for use by the practicing lawyer. In Section 5.02 the authors explain that a 
discussion of the word “income” in its economic aspects would soon lead into 
the field of philosophy and acquire virtually the tone of metaphysics, and would 
be beyond the scope of the objectives of this book, and probably more confusing 
than helpful. Cf., Section 5.08. 


11 The authors were undoubtedly wise in their judgment in this respect. State 
income taxation is becoming more and more important, and should be separately 


treated. To have included it in this book would not have justified the labor 
involved. 
















530 





THE GEORGE WASHINGTON LAW REVIEW 


cussion and suggestions where such seemed to be desirable. The 
lawyer has thereby been accorded a means of finding what has been 
decided upon any particular point in less time and with more accuracy 
than by any other presently-known method of research. All the 
Revenue Acts’* and the regulations’* promulgated thereunder have 
been covered. A great fault of most textbooks or other treatises on 
this subject has been their failure to analyze and criticize the many 
rulings of the Bureau of Internal Revenue. This text, however, 
carries reference to these rulings, each being treated in its proper 
place. 


A prominent reviewer criticised a well known and highly regarded 
book on Federal income and estate tax laws because of the failure 
of the authors to annotate the book with excerpts from the Congres- 
sional Committee reports.’* In this book frequent reference is made 
to Committee reports and statements of Committee chairmen, which 
are, of course, very helpful in construing the law,’® and which are 
frequently not available to lawyers engaged in research on these 
questions. The frequent use which the Supreme Court of the United 
States makes of the legislative history of statutes as aids to inter- 
pretation not only justifies, but requires, the inclusion in any textbook 
dealing with Federal statutes a complete reference to their legislative 
history. The authors have not made any extensive reference to the 
debates in Congress when the various Revenue Acts were under 
consideration.’® It is from the complete legislative history that the 


12 The scope of the work is evidenced by the fact that it covers 142 sections 
of the 1934 Act, 187 sections of the 1932 Act, 153 sections of the 1928 Act, 
131 sections of the 1926 Act, 109 sections of the 1924 Act, 69 sections of the 
1921 Act, 71 sections of the 1918 Act, 10 sections of the 1917 Act, and 18 sec- 
tions of the 1916 Act. The 1909 Act, relating to tax on corporations, is cited 
in 4 sections. 

13 Supra note 4. 


14 “Tt may be questioned whether the authors would not have been wiser...... 
to have annotated with excerpts from the Congressional committee reports. 
Although these reports are highly useful in construing the law, particularly 
those new sections of recent laws which have not come before the courts or 
the Board, they are quite inaccessible to the average lawyer. Hence a book 
containing them in full...... would have unique value.” Review of Barton 
and Brownings “Federal Income and Estate Tax Laws,” correlated and an- 
notated (4th Ed.) by Roswell Magill, (1929) 29 Con. L. Rev. 1177. 


15 The use of the legislative history of Federal statutes as aids to their inter- 
ae is extensively treated by this reviewer in (1925) 73 U. or Pa. L. Rev 

16In United States v. Union Pacific R. R., 91 U. S. 72, 23 L. ed. 224 (1875), 
the Supreme Court of the United States announced a rule that debates in Con- 
gress may not be used as an aid in the interpretation of ambiguous statutes. 
It has, however, long since departed from that position, and in recent years 
has frequently resorted to Congressional debates as extrinsic aids, citing them 
in many cases. Myers v. United States, 272 U. S. 52, 47 Sup. Ct. 21, 71 L. 
ed. 160 (1926): McGrain v. Daugherty, 273 U. S. 135, 47 Sup. Ct. 319, 71 
I,. ed. 580 (1927); Weedin v. Chin Bow, 274 U. S. 657, 47 Sup. Ct. 772, 71 
I. ed. 1284 (1927); Okanogan Indians v. United States, 279 U. S. 655, 680, 
49 Sup. Ct. 463, 73 L. ed. 894 (1929). 

The authors do, however, reter to the Supreme Court’s departure from its 
original position in the Union Pacific Case, supra. In Section 3.23 they discuss 
the anxiety of the courts to ascertain conditions at a time a statute is passed 
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intention of the lawmaker is obtained.'* The authors have included 
a discussion of the use of extrinsic aids, which is helpful, even though 
it cannot fairly be said to be complete. In some respects at least 
they have cited the decisions of lower Federal couts when more apt 
decisions of the United States Supreme Court are available.’* 

Not only is the legislative history of the Revenue Acts important, 
but, likewise, there must always be considered their administrative 
history.’® Particularly is this true by reason of the rule that reénact- 
ment in a later Act is indicative of Congressional approval of admin- 
istrative interpretation.*® The pertinent administrative history, 
however, does not always begin with the particular statute governing 
the issue under consideration. It frequently goes back to earlier 
statutes presenting a like problem.** The authors, with a full realiza- 
tion of this situation, have been careful to correlate rulings under 
earlier statutes to those of more subsequent enactment. 

The legal profession, lawyers and judges alike, are more and more 
realizing the value and usefulness of law review articles.*? The 
Supreme Court of the United States makes frequent reference to 
them.** Although the authors have cited 70 such articles, many of 





as being the logical basis for resorting to individual statements made in debate, 
in spite of their unreliability. This is the legal theory under which debates are 
used and the old rule avoided. In Volume 1, page 56, footnote 80, the reference 
is made to the fact that members of Congress may remain silent and vote for 
a bill because their judgment of its scope differs from the pronounced judgment 
of its author. 

In the last six volumes of the United States Supreme Court opinions there 
will be found many Federal tax cases wherein the legislative history of the 
statute is used. There is 1 such case referring to Committee hearings, 14 cases 
referring to Conference reports, 2 cases referring to statements of Committee 
members in charge of bills, 1 case referring to debates in Congress, and 2 cases 
referring to the reports of the Joint Committee on Internal Revenue Taxation. 

17 The intention of the lawmaker controls in the construction of taxing acts, 
Helvering v. Stockholms Enskilda, 2 U. S. Law Week 182 (November 5, 
1934), as it does in the construction of other statutes, Stewart v. Kahn, 11 
Wall. 493, 504, 20 L. ed. 176 (1870); Smythe v. Fiske, 23 Wall. 374, 380, 23 
L. ed. 47 (1874); Barrett v. Van Pelt, 268 U. S. 85, 90, 45 Sup. Ct. 437, 69 
L. ed. 857 (1925), and that intention is to be ascertained by considering, among 
other things, the general purpose of the statute, the occasion and circumstance 
of its use, and other appropriate tests for the ascertainment of the legislative 
will. 

18 Compare, for instance, the discussion of the use of Congressional debates, 
Volume 1, page 55, with authorities cited in supra note 14. This is no doubt 
due to the policy of the authors of limiting citations, for the most part, to tax 
cases. 

‘ 19 Zellerbach Paper Co. v. Helvering, 2 U. S. Law Week 168 (November 
, 1934). 

20 Helvering v. Bliss, 2 U. S. Law Week 172 (November 5, 1934). 

21 Supra note 19. 


22 See: Maggs, Concerning the Extent to Which the Law Review Con- 
tributes to the Development of the Law, (1930) 3 So. Can. L. Rev. 181. 

23 Recent decisions of Supreme Court citing law review articles: Dickson, 
et al v. Uhlman Grain Co., 288 U. S. 188, 53 Sup. Ct. 362, 77 L. ed. 691 dog’ 
United States v. Dubilier Condenser Corp. (dissenting opinion), 289 U. S. 
178, 53 Sup. Ct. 554, 77 L. ed. 1114 (1933); Shepard v. United States, 2 
U. S. 96, 54 Sup. Ct. 22, 78 L. ed. 196 (1933) ; Yarborough v. Yarborough, 
290 U. S. 202, 54 Sup. Ct. 181, 78 L. ed. 269 (1933); Marine National Ex- 
change Bank v. Kalt-Zimmers Mfg. Co., 2 U. S. Law Week 318 (December 
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them written by eminent authorities, some have been omitted which 
might have appropriately been included.** In addition to the law 
review articles, the authors have cited various other publications, 
including textbooks and monographs, which will be found helpful.*° 
There is a complete index of the articles thus cited, including an 
index by authors.*® 

In the book there is a section captioned “Judicial Legislation Is 
Prohibited.” ** To this reviewer this expresses rather an ideal than 
an accomplished fact.** While judicial legislation is to be discour- 
aged,?® we must recognize its existence.*° 

There is a timely and indispensable chapter*’ devoted to the subject 
of statutory construction, particularly as applied to taxing statutes. 
The authors do not attempt to cover the entire subject of statutory 
construction, but have limited themselves, for the most part, to those 
rules most frequently applied in the interpretation of taxing statutes. 
This has resulted, to a great extent, in a citation of cases arising 
under the revenue laws. While the use of the legislative history of 
a statute is a search for the “intent of Congress,” ** statutory con- 
struction is a search for the “voice of Congress.” ** 

The authors have essayed a 34-page discussion of the constitutional 
aspects of income taxation,** with a full realization of the futility 
of attempting to cover the far-reaching complications of this aspect 
of the subject. In this discussion they point to the early inclination 











10, 1934); Jennings v. U. S. Fidelity, etc. Co., 2 U. S. Law Week 495 (Feb- 
ruary 4, 1935); Jurney v. MacCracken, 2 U. S. Law Week 509 (February 4, 
1935). In United States v. Henry Prentiss & Co., 288 U. S. 62, 53 Sup. Ct. 
278, 77 L. ed. 619 (1933) the court cites an article in the National Income Tax 
Magazine. 


24 Among those omitted are Gall, Enjoining The United States, (1924) 10 
Va. L. Rev. 194, and Miller, Restraining the Collection of Federal Taxes and 
Penalties by Injunction, (1923) 71 U. or Pa. L. Rev. 318, containing exhaustive 
studies of exceptions to the rule that the collection of taxes cannot be enjoined. 
Note (1933) 1 Gro. Was. L. Rev. 542-544. 

25 Included are 35 articles in the Tax Magazine; 28 articles in Internal 
Revenue News; 51 textbooks and monographs; 9 addresses and 4 bulletins. 

26 In Volume 6, at page 10, an unfortunate error appears in referring to the 
address of Hon. Robert H. Jackson, Assistant General Counsel, before the 
Federation of Bar Associations of Western New York. 

27 Volume 1, at page 34. 


28 Holmes, J., in Rock Island, Arkansas & La. R. R. Co. v. United States, 
254 U. S. 141, 142, 41 Sup. Ct. 55, 65 L. ed. 188 (1920). The substance of the 
discussion by the authors, however, is not quite so idealistic as the caption. In 
Section 3.05 the authors warn the reader to apply with caution the rule dis- 
cussed in Section 3.04. 

29 Echols v. Commissioner, 61 F. (2d) 191 (C. C. A. 8th, 1932); Piper v. 
Willcuts, 64 F. (2d) 813 (C. C. A. 8th, 1933), cited by the authors. 

40“T recognize without hesitation that judges do and must legislate, but 
they can do so only interstitially; they are confined from molar to molecular 
mations.”—Holmes, J., dissenting opinion in Southern Pacific Co. v. Jensen, 
240 U. S. 205, 218, 37 Sup. Ct. 524, 61 L. ed. 1086 (1917). 

31 Chapter 3, Volume 1, pages 31-67. 

32 Supra note 17. 


33 Burnet v. Guggenheim, 288 U. S. 280, 53 Sup. Ct. 369, 77 L. ed. 748 (1933). 
34 Chapter 4, Volume 1, pages 68-101. 
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of the Board of Tax Appeals to avoid passing upon the constitution- 
ality of statutes,*° and to the change of position on the part of the 
Board,** but do not there point to the doubt still existing as to the 
Board’s jurisdiction in this respect.*7 Nor do they there point to the 
limitations which the Board has placed upon raising constitutional 
questions.** 

This reviewer will be unorthodox enough to omit a chapter by 
chapter résumé of the 53 chapters in these volumes. To do so would 
be to make this review inordinately and unconscionably long. Vol- 
umes 1 to 5, which are devoted to textual treatment of the subject, 
contain 3628 pages. Volume 6, which includes the tables and index, 
contains 691 pages. While pages alone do not indicate the thorough- 
ness of a work, they are some indication of the extensive scope of 
the research and treatment of this subject by these authors. Through- 
out the book will be found many graphic illustrations of the tre- 
mendous amount of work entailed in its preparation. 


The complexity of research in this field of the law is exemplified 
by the fact that in addition to cases in which the United States is a 
party, there are 285 Commissioners and Collectors of Internal Rev- 
enue who appear as parties in behalf of the Government, or indi- 
vidually in those cases. In the “Table of Cases Cited,” which covers 
250 pages, approximately 6250 cases are listed. The cases are therein 
listed in the name of the party opposing the Government. The table 
of cases is unusual in that it contains the complete history of the 
various cases discussed in the text. Not only does it show affirmances, 
reversals, modifications, etc., but it also gives reference to notes in 
law reviews, and annotations in the various units of the so-called 
“Selected Case Series.” There are, however, instances where notes 
in law reviews have not been included.” The authors have failed to 
include some very splendid annotations in the Lawyer’s Edition of 
the United States Supreme Court Reports.*° There is an inconsistency 


so W. W. Gay, 13 B. T. A. Sl (1928). 


36 Lord Forres, 25 B. T. A. 154 (1932); Rita O’Shaughnessy, Executrix, 
21 B. T. A. 1046 (1930); Independent Life Insurance Co. of America, 17 B. 
T. A. 757 (1929). 


37 Cf., Old Colony Trust Co., et al v. Commissioner, 279 U. S. 716, 49 Sup. 
Ct. 499, 73 L. ed. 918 (1929). 


38 See, for instance, Henry Cappellini, 14 B. T. A. 1269 (1929). This sub- 
ject is, however, fully discussed by the authors in Section 43.16. 


39 For example, see Lion Coal Co. v. Anderson, 62 F. (2d) 325 (C. C. A, 
10th, 1932), Volume 6, page 253, which omits reference to note in 1 Gro. Wasu. 
L. Rev. 542-544 (1933). There is also a failure to note the many law review 
articles on Eisner v. Macomber, 252 U. S. 189, 40 Sup. Ct. 189, 64 L. ed. 521 
(1920). The authors, no doubt, felt the necessity for economy in their refer- 
ences to this case, upon which a whole volume could be written. 


40 Illustrative instances are the annotations following the reported opinions 
in Brown v. Helvering, 291 U. S. 193, 54 Sup. Ct. 356, 78 L. ed. 725 (1934) ; 
Burnet v. Coronado Oil & Gas Co., 285 U. S. 393, 52 Sup. Ct. 443, 76 L. ed. 
815 (1932); Burnet v. Huff, et al, ex’rs, 288 U. S. 156, 53 Sup. Ct. 330, 77 
L. ed. 670 (1932); Pinellas Ice & Coal Storage Co. v. Commissioner, 287 
U. S. 462, 53 Sup. Ct. 257, 77 L. ed. 428 (1933); United States Cartridge Co. 
v. United States, 284 U. S. 511, 52 Sup. Ct. 243, 75 L. ed. 431 (1932). 
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in the citation of cases.*‘ The usefulness of the work would have 
been further enhanced had the authors included parallel citations to 
the American Federal Tax Reports. There are many income tax 
practitioners having this series of reports who do not have readily 
available the official reports of the Federal Courts. The necessity 
for translating the citations necessarily slows up research. 

The index, which contains 319 pages, may be said to be complete. 
It may be suggested, however, that its usability would have been 
increased by more detailed cross referencing. The income tax law 
technician will have no difficulty in finding his point in the index, 
but the lawyer not so familiar with tax law might have been benefited 
by the suggested detailed system of cross references. The decimal 
system of treatment has greatly facilitated the indexing. 

The pages are of such size as to enable the publishers to so arrange 
the type as to make their reading easy and non-tiring. Nothing but 
favorable criticism can be accorded its general plan and make-up. The 
binding is both beautiful and substantial, and the volumes individually 
have been kept to such size as to make them easy to handle, or, what 
is equally important, easy to tuck in the brief case and take to the 
scene of the presentation of the case. The unique scheme of typog- 
raphy and paragraph numbering greatly enhances the clarity of the 
discussion. The authors may be said to have established a “standard 
classification’ of the law of Federal income taxation. 


The rapidity with which the law of Federal income taxation de- 
velops makes it necessary that any work on this subject must be 
kept efficiently up to date if it is to be of any real value. This work 
is designed to be kept up to date by means of cumulative pocket 
supplements, each of which will become an integral part of the volume 
supplemented. 


To this reviewer it would seem that every lawyer engaged in the 
consideration of Federal income tax questions will find it profitable 
to have access to these volumes. CLARENCE A. MILLER. 


Washington, D. C. 


41 See, for example, the O’Shaughnessy Case, in footnote No. 2, of Section 
4.01 and in footnote No. 41, of Section 43.16. This will illustrate that even 
with the most extreme care typographical errors will creep in. 











